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HEDGE TAKEN 4-2-09 
:N THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
VS .. 
CITY OF GARDEN CITY, IDAHO;) Case No. CV-PI-08-06177 
and WESLEY C. PROUTY, ) 
) 
'.Jefendants. ) 
) 
----------~) 
'.JEPOSITION OF MARK L. HEDGE 
APRIL 2, 2009 
BOISE, IDAHO 
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Whereupon the deposition proceeded as follows: 
(Exhibit 1 was marked for identification 
and a copy is attached hereto.) 
MARK L. HEDGE, 
a witness having been first duly sworn to tell the 
truth, the whole truth, and nothing but the truth, 
testified as follows: 
11 EXAMINATION 
12 BY MR . RE ID : 
13 
14 
15 
Q. 
A. 
Q. 
Could you state your name, please. 
Mark L. Hedge. 
Mr. Hedge, my name is Jim Reid, and I 
16 represent Wes Prouty in a lawsuit that's been filed by 
17 Mr. Crandall's client, John Stern, against Mr. Prouty and 
18 the City of Garden City, who is represented by Mr. Davis 
19 here (indicating), that I understand you have been 
20 retained to act as an expert in; is that correct? 
21 
22 
23 
24 
25 
Yes. A. 
Q. What I'd like to do today is just discuss 
briefly a little bit of your background so I can get an 
understanding as to what your qualifications are; and 
then we'll get into your opinions, if you have any, 
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1 prior to that it was a high school education. 
2 
3 
4 
5 
6 
7 
8 
10 
Q. Okay. Since receiving your bachelor's 
degree from the Un rsity of Idaho in 1985 did you 
continue on with any postgraduate work? 
A. 
Q. 
No. I've had no postgraduate work. 
Okay. Do you presently hold current 
engineering licenses in any state? 
A. 
Q. 
A. 
Yes, I do. 
Which states do you hold licenses in? 
, Idaho, Utah, Arizona, Michigan, 
11 Colorado, and I'm in the application process for Hawaii. 
12 
13 
14 
'! c::: 
.l ~.J 
16 
17 
18 
19 
20 
21 
22 
23 
24 
2 r.: 
.::i 
Q. In any of the states that you've just named 
were you required to take an examination in order to 
obtain a license? 
A . 
Q. 
A. 
s. 
Which states required an examination? 
Nevada required the examination. Theo 
states took -- ac ted that examination and I recei 
licensing by reciprocity. 
Q. O y. And specifically what type of 
engineering license do you possess in Nevada? 
A. 
engineering. 
Q. 
It's spes -- specifically for civil 
Okay. And when you said you obtained a 
r 
bachelor of science degree from the University of Idaho, 
BURNHAM HABEL & ASSOCIATES, INC. ( 2 0 8) 34s-sft~Oso3 
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1 that was, I take it, in ci 1 engineering? 
3 
4 
Yes. A. 
Q. Other than obtaining an Idaho license as a 
result of a reciprocal ar with the State of 
5 Nevada, did you have to do anything else? 
6 
7 
A. 
Q. 
No, nothing o r than the application. 
Okay. I notice in your resume that you 
8 listed a number of projects and legal matters that 
9 you've been involved in, but y all seem to be in the 
10 state of Nevada; is that correct? 
11 
12 
13 
14 
A. 
Q. 
That's correct. 
Have you, as a pro ssional engineer, ever 
performed engineering services in the state of Idaho? 
A. I have not stamped any engineering drawings 
15 in the state of Idaho. I am an owner of -- I am one of 
1 6 
.:.s 
several owners of a firm in Idaho located in Boise 
called Lochsa Engineering, and I provide consultation to 
my staff here that performs all of the engineering work 
19 that that firm does here in this state. If we have a 
0 job in Idaho, they would they've done them all so 
21 far. 
22 
23 
24 
25 
Q. But I take it from your answer what you're 
saying is -- and we'll get into this in a little more 
detail, but your firm's done work in Idaho but you 
specifically have not; is that correct? 
BURNHAM HABEL & ASSOCIATES, INC. ( 2 0 8 ) 3 4 5 - 5 7 ~(9 0 6 0 4 
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l Q. Okay. Are there any documents that 
2 treatises, authoritative sources of any kind that you 
3 
4 
5 
6 
that we have -- that were not produced in this 
deposition that you have relied upon to form any of the 
opinions you may have in this case? 
A. One document was the 1994 Uniform Building 
7 Code. 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
Q. 
A. 
Q. 
And 1994 Uniform Building Code for where? 
For -- that Garden City has adopted. 
And what is your source of information as 
to the -- that Garden City has adopted the 1994 building 
code that you're talking about? 
A. In reviewing the depositions that were 
provided to me, it appeared that the building code in 
force at the time the property was built was the 1994 
Uniform Building Code. So as a part of that, I reviewed 
a couple of sections of that code. 
Q. Okay. Are you talking about the deposition 
1 9 of Robert Ruhl? 
20 
21 
A. 
Q. 
Yes. 
Okay. So your basis for your testimony 
22 concerning the 1994 building code would have come from 
23 Mr. Ruhl's deposition; is that right? 
24 A. My basis for reviewing it was based on his 
25 deposition. 
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responsible for the enforcement of any building code? 
A. 
Q. 
No. 
What else have you done in the course of 
your study or investigation to assist yourself in 
preparing your opinions in this case that we haven't 
talked about? 
A. I reviewed the 1994 building code, I 
believe it's section 10 6 .1, . 2, and . 3, which a copy of 
we have in our office, as well as it's a part of 
Mr. Ruhl's deposition. 
And that section of the building code, 
Uniform Building Code, states that any alterations or 
modifications to a building require a building permit. 
Q. Anything else that those three sections 
15 state? 
16 A. It states, I believe, when a permit is 
17 required and when a permit is not. For instance, you do 
18 not need a building permit to do painting. 
19 
20 
21 
22 
23 
24 
25 
Q. Okay. Did you review any other sections of 
the Uniform Building Code except 106.1, 106.2, and 
106.3? 
No. A. 
Q. Have you reviewed any other statutes or --
well, have you reviewed any other statutes in preparing 
your opinions --
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No. 
-- for this case? 
Have you reviewed any ordinances? 
As a part of Mr. Ruhl's deposition, there 
were ordinances pertaining to the Uniform Building 
Code. In essence they are modifications Garden City 
has or amendments to the building code where they have 
adopted the Uniform Building Code, and then other 
supplements to that which were not really pertinent to 
this case. 
Q. I was going to say, did you rely on any of 
those ordinances in forming any of your opinions? 
A. 
Q. 
No. 
Okay. What opinions, then, do you intend 
15 on expressing in this case in court? 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
A. It's my opinion that Mr. Prouty, upon 
determining he needed to do or -- or desired to do a 
remodel on the building to add a third drive-up door, 
should have done a couple of things. 
No. 1, he should have retained a civil 
engineer for not only the design of the structure but to 
review the aspects of the site based on the change of 
use that was proposed. 
Change of use is a very important thing, I 
believe, because in this instance and in many other 
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instances you take something that was designed 
originally for one function and then gets used as 
another. 
In this case the location of the third door 
that was cut in and the ramp approaching that was 
previously a parking lot; and any items outside of the 
building that a person is going to alter, because of the 
change of use, should have been reviewed to accommodate 
that new use. 
Any other opinions? Q. 
A. Primarily what I would have looked at as a 
civil engineer if retained by Mr. Prouty in this 
instance, or any other engineer, I would have hoped that 
the standard of care they would have presented as a 
service to Mr. Prouty was to look at things such as the 
slopes coming out of the building. 
For instance, if it was to be trucks or --
or forklifts coming in and out of the buildings, you 
generally want the slopes to be relatively flat with no 
abrupt edges and no ramps because of the difficulty in 
moving heavy items with a forklift in those conditions. 
Additionally, any utility vaults, manholes, 
anything that was -- has -- there was an opportunity for 
something to drive over that should have been reviewed 
and potentially modified because of the change in use 
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from a parking lot to a loading area. 
Q. Any other opinions? I want to get all your 
opinions first and then I'll come back. 
A. It's my opinion that in this instance, 
based on the codes adopted by Garden City, that 
Mr. Prouty should have gotten a building permit to do 
the modi cations not only to the building, which I'm 
not here to really have one opinion or another on -- on 
whether what was done on the building was corre , but 
also to the si work and the conversion of parking 
spaces to an access ramp for this -- this use r 
loading and unloading. He should have got a building 
permit. 
Q. 
A . 
Q. 
little bit 
ything else? Any other opinions? 
No, I believe that's it. 
Okay. t's kind of go through them a 
re so that I understand your opinions. 
MR. CRAN 
took a break real quick. 
Jim, would you mind if we 
MR. ID: No. 
(Recess taken.) 
BY MR. REID: 
Q. Again, before I go through your opinions 
one at a time, have you prepared any documents or 
summaries of your opinions? 
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3 deposition, are you relying upon any other source in 
4 your opinion that the 1994 Uniform Building Code was in 
5 effect in 1996? 
6 
7 
8 
9 
10 
11 
A. 
Q. 
No. 
You say that Mr. Prouty should have 
obtained a building permit, right? 
A. 
Q. 
A. 
Yes. 
How do you know he didn't? 
Well, that's a good question. Because I 
12 did not investigate whether he had or had not. As far 
l3 
l4 
15 
l6 
17 
18 
19 
20 
21 
22 
23 
24 
25 
as I could tell from the documents I was provided, he 
did not obtain a building permit. 
Q. Well, other than the document that you were 
provided by Mr. Crandall -- which I think was the 1985 
building permit, right? 
A. Yes. 
Q. do you have any information or has your 
investigate any investigation you've done pointed you 
to any evidence that Mr. Prouty did not obtain a 
building permit? 
No. A. 
Q. Do you know that Mr. Prouty did not retain 
the services of an engineer when he had the third 
BURNHAM HABEL & ASSOCIATES, INC. 
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overhead door put in on the building? 
A. 
Q. 
T have not talked to Mr. Prouty about that. 
So I take it when you say he should have 
retained a civil engineer, you don't know whether he did 
or he didn't? 
A. I do not know firsthand whether he did or 
'J didn It• 
8 Q. Okay. re times when property owners 
9 retain the services of an architect who then retains an 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
engineer in doing signs? 
A. 
Q. 
Yes, th 
Okay. Are 
happens quite often. 
re times when owners of 
property retain the services of a general contractor who 
then retains various o ssionals to assist? 
A. 
Q. 
Yes. 
Is it, in your experience, common for a 
property owner to ain a general contractor and then 
leave it to the eral contractor to retain additional 
professionals as sees fit? 
A. 
Q. 
A. 
occurrence. 
Q. 
Is it common? 
Uh-huh. 
It happens, but it's not a frequent 
Okay. Is there anything, in your opinion, 
wrong with that practice of hiring a general contractor 
BURNHAM HABEL & ASSOCIATES, INC. ( 2 0 8) 1 
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1 and then asking the general contractor to employ 
2 
3 
5 
6 
7 
B 
9 
10 
ll 
12 
whichever pro ssionals he thinks are necessary? 
A. 
owner should 
Q. 
A. 
No, there's nothing wrong wi that. The 
tect himself contractually, though. 
I'm sorry? 
owner should protect himself 
contractually with the contractor to ensure that he 
gets 
Q. 
A. 
Q. 
Sure. 
proper direction. 
You mentioned in fact, I think 
you said it was very important -- this cone of change 
::. 3 of use. 
4 
15 
6 
7 
18 
19 
20 
21 
22 
23 
24 
25 
A. 
Q. 
s. 
What is your understanding as to what use 
was changed in 1996? 
A. From what I understand, the area was -- in 
front of the third door, what I'll call the ird 
easterly door 
area. 
twas cut in, that area was a parking 
In fact, the architectural site plan I 
reviewed this morning showed the entire north side of 
the building along Fenton as parking area. And at some 
point in time the two westerly doors, that area where 
the parking area was to be, was -- was redesigned or 
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1 altered. 
2 It ars to be the original construction 
3 was for relatively fl , gradual drives, concr e 
4 
5 
6 
7 
8 
9 
10 
ll 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
drives, from Fenton reet to -- to the door. The newer 
door, the -- I believe -- that appears to me to be more 
recently installed where the parking stalls were, did 
not look the same as -- as the original, as it would 
not. 
It included some abrupt ramps from where it 
appears the old cu ing at the nose of the parking 
stalls would be up to the door, a very steep ramp that 
probably excee d 10 percent in a 5 foot or less 
length. 
And the change of use from simply being 
parking, which is a docile use, you'll say, as compared 
to a loading dock, ne to be addressed. It's a 
dock -- or not a dock, but it's a loading area. So it's 
a completely f rent use than a parking lot. 
Q. Okay. How do you know that that area in 
front of the thi door as we're talking about now, 
one that was installed in 1996 -- how do you know that 
wasn't a loading area before 1996? 
A. It may have been a loading area before 
1996. I don't know. I had not witnessed it prior to 
25 that. 
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told me a little while ago needed to be done? 
MR. DAVIS: Object to the form of the 
question. 
But go ahead. 
THE WITNESS: In 1985? Yes, there probably 
6 should have been. 
7 BY MR. REID: 
8 
9 
10 
11 
12 
13 
14 
15 
16 
Q. Would it have been any different then than 
in 1996 when the third door was put in? 
MR. DAVIS: Same objection. 
Go ahead. 
THE WITNESS: I think in 1995 there was 
probably more a chance of re being a civil engineer 
being involved -- or should been more than in 
1985. Things have changed and progressed over the 
years, we like to think for better. 
17 BY MR. REID: 
19 
20 
21 
Q. Okay. The Uniform ilding Code, the one 
that you have examined from this case, is it subject to 
interpretation? 
A. Yes, by the designer and the building 
22 official. 
23 
24 
2 .5 
Q. Okay. And have you discussed with any 
representative of Garden City how they interpret the 
Uniform Building Code as it existed in 1996? 
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It's fair to say that's just an assumption 
on your part? 
A. 
Q. 
Yes. 
And I take it you have never interviewed 
any of the persons who may have occupied this building 
between 1985 and today's date to inquire as to what uses 
were made of the area between the building and Fenton 
Street? 
A. 
Q. 
No, I have not interviewed anyone. 
Your only source of information concerning 
11 that comes from Mr. Crandall; is that right? 
12 
13 
MR. CRANDALL: Objection. 
THE WITNESS: The depositions. 
14 BY MR. REID: 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
2 .5 
Q. Okay. I want you to show me in the 
deposition what you're relying on when you say you 
relied on something to ascertain the source --
Of the change of use? 
Yeah. 
This might take a minute. 
That's fine. 
A. 
Q. 
A. 
Q. 
A. I believe it's page 77 of Mr. Prouty's 
deposition, that this area was -- from what he's 
stating, because he said there were parking lines in 
that area, that it was a parking area. 
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-- where it had sunk in? 
Yes. Somebody had repaired it. 
Right. 
I did not see it prior to that being done. 
And that was not the --
The pictures 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. That was not the manhole cover that was 
involved in this accident, was it? 
A. 
Q. 
I don't believe so. 
Is there anything else that I haven't 
covered -- because I want to be sure I understand 
everything that you have in your possession. 
Is there anything else I haven't covered 
with you today that you are relying upon in asserting 
that the use of the area north of the building between 
the building and Fenton changed in 1996 when the third 
overhead door was put in? 
A. 
Q. 
No, I don't believe so. 
Do you know when forklifts were first used 
on the property? 
No. A. 
Q. Do you have any other opinions that you 
intend on rendering at trial in this matter that we have 
not talked about today? 
A. No, not at this time. 
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And if you'd been hired as the engineer in 
1996 to engineer this particular third door, what would 
you have done? 
MR. REID: I'll object to the form of the 
5 question. 
6 THE WITNESS: You'd be out of my 
7 specific --
8 MR. DAVIS: Oh, okay. 
9 THE WITNESS: expertise, not being a 
10 structural engineer or civil engineer that designs 
11 structures. 
1 ') 
~G BY MR. DAVIS: 
13 Q. If your firm had been hired to add a third 
14 
1" 
.LJ 
16 
17 
18 
19 
door to this building, lS it your opinion that 
regardless of the prior use, your firm would have had 
obligation to do a site inspection? 
A. Just for the door, no. 
Q. Just to add the door, no? 
A. Just for the door, no. If there was site 
an 
20 work associated with it that we were retained as a civil 
21 engineer, yes. 
22 Q. So if you knew, as a civil engineer, that 
23 it had been used as a parking lot and that there was 
24 going to be a change of use with the addition of the 
25 door, you somehow have an increased obligation? 
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PAGE 5 ------------~ 
1 Whereupon the deposition proceeded as follows: 
2 
3 JERRIE WOLFE, 
4 a witness having been first duly sworn to tell the 
5 truth, the whole truth, and nothing but the truth, 
6 testified as follows: 
7 
8 EXAMINATION 
9 BY MR. CRANDALL: 
10 Q. Jerrie, would you state your name and spell 
11 it for the record, please? 
12 A. Jerrie Wolfe, J-e-r-r+e W-o-1-f-e. 
13 Q. Jerrie, what is your current address? 
14 A. 410 South Orchard, No. 100, 83705, I 
15 believe. 
16 Q, Jerrie, what is your current occupation? 
17 A. Architect. 
18 Q, How long have you been an architect? 
19 A. Oh, just a second. 
20 Thirty-six years. 
21 Q, If you would --
22 A. Are these questions going to get tougher? 
23 Q, I hope. I'm going to try to lay a bit of 
24 background in terms of your qualifications, if I could. 
25 On that note, would you give me a brief synopsis of your 
5 
PAGE 7 ____________ _ 
1 A. Just a couple of times as an expert witness 
2 type thing. 
3 Q. All right Have you ever performed as an 
4 expert witness in testifying in court? 
5 A. I have. 
6 Q, Okay. Do you remember when that was? 
7 A. Probably 20 years ago. 
8 Q. Okay. Are you currently working as an 
9 architect? 
10 A. I am. 
11 Q. And what is the name of your architectural 
12 business? 
13 A. Jerrie Wolfe & Associates, Architects. 
14 Q. Okay. And is that your own architectural 
15 firm? 
16 A. It is. 
17 Q. Are there any other principals in that 
18 firm? 
19 A. No. 
20 Q. Do you have any other individuals besides 
21 yourself working for Jerrie Wolfe Architect Associates 
22 [sic]? 
23 A. I have some draftsmen, part-time secretary, 
24 that type thing. 
25 Q. Jerrie, we1re here as a result of a lawsuit 
7 
_ PAGE 6 ______________ PAGE 8 ____________ _ 
1 post-high school education? 1 that has been filed by an individual by the name of John 
2 A. Frve years at the University of Idaho with 2 Stem against the defendants Wes Prouty and Garden City. 
3 a bachelor of architecture degree. 3 Have you any information regarding that 
4 Q. Any additional formalized education beyond 4 lawsuit that you've been informed of prior to today's 
5 your five-year degree at U of I? 5 deposition? 
6 A. With that are you referring to like 6 A. Just from (indicating) what Jim has briefed 
7 continuing education as in -- well, continuing education 7 me on. 
8 courses that I have to take every year to maintain my 8 Q. Okay. Did you have a conversation with 
9 licenses. 9 Mr. Davis prior to today's date? 
10 Q. lust tell me briefly what that entails. 10 A. I have. 
11 A. Each state that rm licensed in has 11 Q. And when was that? 
12 different requirements as far as continuing education. 12 A. Probably around the third week of January, 
13 Idaho I think you have to have eight hours a year. 13 rm guessing. Thafs as close as I can narrow it down. 
14 Oregon I have to have 12 hours a year. (alifornia 14 Q. Okay. Did that -- was there a meeting 
15 they've just adopted some continuing education, but it 15 between you and Mr. Davis? 
16 isn 1t very well defined yet. 16 A. Just a real brief meeting to go over what 
17 Q. Okay. Tell me which states you 1re licensed 17 documents I may or may not have. 
18 as an architect in, 18 Q. Okay, And was that an in-face meeting at 
19 A. Idaho, Oregon, Washington, Nevada, 19 your office? 
20 California, Arizona, Montana, Washington state. 20 A. I'm sorry? 
21 Q. Have you ever testified in a deposition 21 Q, Was that an in-face meeting with your 
22 previously? 22 office or --
23 A. Correct. I have, yes. 23 A. Correct. 
24 Q. And do you remember about how many times 24 Q. ·· telephonically? In-face? 
25 you've done that? 25 A. Uh-huh. 
__________ 6____ ~, _______ 8 _____ n~~~1620 
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?AGE 9 ------------~ 
1 Q, Did you have any phone calls with him prior 
2 to that? 
3 A. Just to line up the meeting. 
4 Q, What do you remember having discussed with 
5 Mr. Davis in that meeting that occurred around the 3rd 
6 of January? 
7 A. No, the third week of January. 
8 Q. Oh, I'm sorry. Third week of January. 
9 A. Yeah. Just to review the plans that were 
10 produced from my office on which ones might be the 
11 latest date or -- and if I had any other plans, which I 
12 dont 
13 Q. When you're referring to "plans," can you 
14 be more specific in terms of which plans it was that you 
15 were talking with Mr. Davis about? 
16 A. He brought the plans --
17 Q. Okay. 
18 A. -· to me for the building on Fenton and --
19 whatever it is. 
20 Q. Did Mr. Davis bring -- how many sets of 
21 plans did Mr. Davis bring? 
22 A. Two sets. 
23 Q. Did you recognize the plans as plans that 
24 you had produced? 
25 A. They were produced in my office. 
9 
PAGE 11 ------------, 
1 Q, Okay. Other than the meeting with 
2 Mr. Davis and discussing the plans that he brought, did 
3 you examine any other documents? 
4 A. Just the letters that I had found in my 
5 ofFlce that --
6 Q, Okay. 
7 A. -- pertained to the -- the project. 
8 Q. Did you bring those letters with you today? 
9 A. I did. 
10 Q, Okay. May I take a look at them? 
11 A. That would be the two (indicating). 
12 MR. CRANDALL: May I have these letters 
13 marked as Exhibits 1 and 2 to Mr. Wolfe's deposition. 
14 (Exhibits 1 and 2 were marked for 
15 identification and copies are attached 
16 hereto.) 
17 (Discussion held off the record.) 
18 BY MR. CRANDALL: 
19 Q. Jerrie, I notice that you brought a file 
20 with you today. Does that file contain any other 
21 additional documents that relate to your architectural 
22 work on the property owned by Mr. Stith? 
23 A. That's the only two documents I have that 
24 relate to this specific project. 
25 Q. Okay. What other documents did you bring 
11 
~ PAGE 10 -------------, ~ PAGE 12 --------------, 
1 Q. Okay. Did you personally work on those 1 with you? 
2 plans, if you can remember? 2 A. I have another letter to the same client on 
3 A. That's 25 years ago. I may have done a 3 another project, and I have the letter from Kendra II 
4 little bit on it, review, that type of thing. 4 [sic] Law Office telling me that I got to be here or I'm 
5 Q. Okay. Tell me what else you remember 5 going to get a spanking. 
6 taking place in that meeting. 6 Q. All right 
7 A. That's about it. 7 A. And I have a copy of a floor plan that Jim 
8 Q. Okay. 8 Davis faxed me or brought to me, one or the other. 
9 A. It was very brief. 9 Q. Okay. 
10 Q. Did you examine a set of plans while you 10 A. Faxed me, I think. 
11 were in that meeting? 11 MR. CRANDALL: Let's get this document 
12 A. Briefly. 12 marked as Exhibit 3, please. 
13 Q. Okay. And were you able to recognize the 13 (Exhibit 3 was marked for identification 
14 set of plans that Mr. Davis produced? 14 and a copy is attached hereto.) 
15 A. They were produced in our office, correct. 15 THE WITNESS: Then I have a note from Jim 
16 Q, You recognized them as being-· 16 Davis referring to the plan. 
17 A. Yes. 17 MR. CRANDALL: Let's get this marked as 
18 Q, -- plans·· 18 Exhibit 4. 
19 A. Yes. 19 (Exhibit 4 was marked for identification 
20 Q, ·· produced in your office? 20 and a copy is attached hereto.) 
21 Other than that, did the plans refresh your 21 (Recess taken.) 
22 memory in terms of the project or any other·· 22 MR. CRANDALL: Back on the record. 
23 A. A little bit, yeah. 23 BY MR. CRANDALL: 
24 Q. Okay. 24 Q, Jerrie, were you hired at some point to 
25 A. Vaguely. 25 perform architectural services on an office warehouse at 
10 12 ,,... ......... ,., , ... 
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1 determine whether or not they're final plans? 
2 A. Correct. 
3 Q. Okay. 
4 A. We don't date the plans until they're 
5 getting close to the final stage. 
6 Q. Okay. can you tell me for certain that 
7 what is portrayed in Exhibit 6 is, in fact, the final 
8 plans? 
9 A. No1 I can1t say that for sure. 
10 Q. When you take plans into the final stage, 
11 are they marked as final plans? 
12 A. No. 
13 Q. How do you know that one plan is the final 
14 plan? 
15 A. The building department would have the 
16 final set with the final date on it. This one here 
17 (indicating) may have been changed several times after 
18 this date right there (indicating)1 and that's why we 
19 have "Revision Date" (indicating). And I don't see any 
20 revision dates filled in there1 but the final set may 
21 have had revision dates. 
22 Q. Okay. I see on Exhibit 1 that there were 
23 no revision dates to Exhibit No. S. Would that mean 
24 that there were no revisions to this particular exhibit? 
25 A. This (indicating) is the same set --
25 
PAGE 26 --------------. 
1 Exhibit 5 is the same set as Exhibit 6. But this 
2 (indicating) would be a - Exhibit 5 would be a 
3 preliminary set of drawings1 and this (indicating) 
4 was -- later this was developed af -· the same set was 
5 developed and changed after this, Exhibit 51 was 
6 completed. 
7 Q. Okay. Let's go to Exhibit No. 6. Do you 
8 recognize Exhibit No. 6 as being architectural plans 
9 produced by your office? 
10 A. Correct. 
11 Q. Okay, Did you have any role in actually 
12 putting these drawings together? 
13 A. Supervisory capacity. 
14 Q. Do you know whether or not Mr. -- these 
15 plans appear to be written by Mr. Glancey, as Exhibit 
16 No, S was as well? 
17 A. Correct. 
18 Q. Okay. 
19 A. Exhibit No. 6 is merely a continuation of 
20 Exhibit No. 5. 
21 Q, Okay. I want to point out to you on 
22 Exhibit No. S the Fenton Street side of the drawing, and 
23 I'm going to point you to the·· I believe there's 13, 
24 what appear to me to be, parking spaces laid out on that 
25 side of the building (indicating), 
26 
PAGE 2 
1 First off, would you agree that that is a 
2 drawing that indicates 13 parking spaces? 
3 A. Correct. 
4 Q. Okay. And is there also an indication in 
5 this that there are two exterior doors out to the Fenton 
6 Street side of that building? 
7 A. That's not indicated on the plot plan. It 
8 may be indicated on the floor plan or foundation plan. 
9 Looks like there's some block-outs here (indicating). 
10 The floor plan indicates two overhead doors. 
11 Q. Okay. Do you know what the purpose of 
12 those overhead doors was going to be? 
13 A. I assume for -- I can only assume-· 
14 Q. Okay. 
15 A. -- that they were for servicing loading 
16 from the building from the back --
17 Q. Okay, 
18 A. -- or front or whatever. I don't even know 
19 which one's the front or back or whatever. 
20 Q. All right When I look at the Exhibit 
21 No. 6, which you're indicating to be the more recent 
22 drawings for 4688 Chinden Boulevard, I do not appear to 
23 see the 13 parking spaces that are on the Fenton Street 
24 side of the property. 
25 Do you know whether or not those 13 parking 
27 
PAGE 28 --------------, 
1 spaces were removed from the drawing? 
2 A. They were removed from the drawing more 
3 than likely as directed by the owner and/or the zoning 
4 or --
5 Q. Do you know whether or not the owner 
6 directed them to remove the parking spaces behind the 
7 building on the Fenton side? 
8 A. I don't recall. 
9 Q. Do you know whether the Exhibit No. 6 
10 accurately reflects the parking designation of this 
11 building on the Fenton Street site? 
12 MR. REID: Object to the form of the 
13 question. 
14 BY MR. CRANDALL: 
15 Q. You can answer it. 
16 A. I don't -- I haven1t been by the site, so I 
17 have no idea whether that's what was built or not. 
18 Q, So you don't know whether or not under 
19 Exhibit 6 where it appears that the parking -- 13 
20 parking spaces behind the Fenton -- on the Fenton Street 
21 side of the building were, in fact, put in during the 
22 original construction or left out? 
23 A. I have no idea. 
24 Q, Okay, 
25 A. We weren't hired to do on-site 
28 
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2 that we did do were, as I stated earlier, a drive-by 
3 situation. 
PAGE 31 -----------~ 
1 by -- from knowing the client. 
4 Q, Is it fair to say that the only involvement 
5 that your architectural firm had in terms of 
6 establishing whether there was going to be parking at 
7 this particular location was simply drawing the spaces 
8 in on the architectural plans? 
2 Q. From knowing the client? 
3 A. (Witness nods head.) 
4 Q, Why do you say that? 
5 A. In those days in Garden City, people didn't 
6 do any more than they absolutely had to as far as 
7 spending money on architects and engineers. 
8 Q. Do you know if in 1985 this project as 
9 A. Could you repeat that. 
10 Q. Yeah. Let me rephrase the question. What 
11 was the scope of your responsibilities -- and when I say 
12 "your," I mean your firm -- as it pertains to 
9 depicted in your drawings would have required an 
10 engineering -- an engineer to have signed off on the 
11 project? 
12 A. I could only guess that there was no 
13 engineer required. 
14 Q. Okay. Have things changed since then? 
13 establishing parking at 4688 Chinden Boulevard? 
14 A. The parking layout was directed to us, as 
15 the building was, by the client. 15 A. It has to be done by everybody that you can 
16 Q. Okay. 16 imagine: Landscape architects --
17 A. He would come to us and say, okay, he needs 17 Q. Okay. Do you know in 1996 whether or not 
18 so many car parks -- or wants so many car parks, and we 
19 do a drawing showing that many car parks. 
18 plans in Garden City had to be certified and signed off 
19 on by an engineer? 
20 And then he'll come back and say, "Well, 
21 take these out," "Add these," that type of thing, and we 
22 were merely a servant in that respect to the client. 
23 Q, Okay. Other than putting the drawings 
24 together, though, I understand from your testimony you 
25 had no other involvement in terms of whether parking was 
29 
20 MR. DAVIS: Object to the form. 
21 But go ahead. 
22 MR. REID: I join in the objection. 
23 THE WITNESS: '96? 
24 BY MR. CRANDALL: 
25 Q. Yes, 1996. 
31 
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1 actually constructed at this location or not 1 MR. DAVIS: Same objection. 
2 constructed? 2 THE WITNESS: I dont recall ever doing 
3 A. I have no idea. 3 anything in 1996 in Garden City. So no, I don't know 
4 Q. Do you know whether or not the client 4 what the rules were then. 
5 intended to use forklifts at this location? 5 BY MR. CRANDALL: 
6 A. I have no idea. 6 Q. Okay. Does Mr. Glancey still work at your 
7 Q, Were you ever asked to engineer any of the 7 office? 
8 building to withstand the use of forklifts? 8 A. No. 
9 A. Not that I recall. 9 Q, Do you know where he is? 
10 Q, If you were asked to construct a building 10 A. I think he has his own firm. 
11 involving the use of forklifts, would that require some 11 Q. Okay. Here in Boise? 
12 additional engineering? 12 A. Correct. 
13 MR. REID: Object to the form of the 13 MR. CRANDALL: I don't have any other 
14 question. 14 questions. Thank you. 
15 THE WITNESS: That wouldn't be our 15 MR. DAVIS: Coin fiip. I don't care, Jim. 
16 capacity-- 16 MR. REID: I don't care. Actually, I've 
17 MR. CRANDALL: Okay. 17 just got very few. 
18 THE WITNESS: -- to -- 18 MR. DAVIS: Go. 
19 BY MR. CRANDALL: 19 
20 Q. Whose capacity would that be? 20 EXAMINATION 
21 A. That would be a civil engineer. 21 BY MR. REID: 
22 Q. Do you know if a civil engineer was 22 Q. Okay. Mr, Wolfe, my name is Jim Reid, and 
23 involved in this project? 23 I represent Wes Prouty in this case, Do you happen to 
24 A. I can only speculate that -- that there 24 know Wes, by chance? 
25 probably wasn't. But I'm -- that's just pure guess just 25 A. I have no idea who you're talking about. 
...._ _______ ..... 3_o ____ _. 32 
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PAGE: 9 -----------~ 
1 A. Yes. 
, 2 Q. And a~er you received that notice did you 
· i 3 travel to 4684 Chinden Boulevard? 
· 4 A. I went and looked at it again. 
~ 5 Q. Okay. What did you see when you were at 
: 6 that premises? 
, 7 A. I just didn't -- I didn't recollect the 
i B business or anything about it. I recollect going there 
: 9 when my kid was in the Jet Ski business. He bought -- I 
; 10 don't know if he bought the Jet Skis there or not. 
. , 11 Q. Was this building that you went to •• did 
· 12 it have signs on it that said "Custom Rock Tops"? 
l 13 A. I didn't read the signs. 
-1 14 Q. Okay. 
J 15 MR. SMITH: Is he speaking loud enough for 
l 16 you? 
1 17 THE WITNESS: Yeah, he's okay. I got it. 
18 BY MR. CLAIBORNE: 
i 19 Q. The location that you visited after you 
20 received the notice, did you recall that to be a 
21 location that Vince Koba was·· had a Jet Ski shop in? 
122 A. (Witness nods head). Yeah. 
23 Q. Okay. 
' 24 A. That's what it was, a Jet Ski --I didn't 
· 25 think it was a motorcycle -- it was a Jet Ski shop then, 
I g 
PAGE :.0 -----------~ 
1 huh? 
2 Was it a Jet Ski shop? 
3 Q. I'm relying on you, sir. I don't know. 
4 A. I don't know either. My kid hung around 
5 there and he bought helmets and stuff. I don't know if 
6 they were getting them for Jet Skis or motorcycles. I 
7 don't know. 
8 Q. This Jet Ski shop -- we'll just call it a 
9 Jet Ski shop. 
10 A. (Indicating.) 
· 11 Q. This Jet Ski shop, do you recall whether or 
12 not you installed an overhead door in that shop? 
1 13 A. Do not. 
1 14 Q. I'm sorry? 
15 A. I do not. 
! 16 Q. You don't recall one way or the other? 
f 17 A. (Witness shakes head.) 
18 Q. Did you, for a time, operate a business ! 19 known as Freedom Contractors? 
20 A. I do. 
21 Q. When did you operate that business, during 
22 what time frame? 
1 23 A. I think I started in about 1979, I'm going 
24 to guess. I was in Arabia in 1979, and I think I 
25 started it when I came back from Arabia. 
10 
PAGE 11 -----------~ 
1 Q. Okay. When did --does Freedom Contractors 
2 still operate today? 
3 A. It's still licensed. 
4 Q. Okay. Is it still doing work? 
5 A. Oh, I work for myself. That's why I keep 
6 the license. The only way you can do your own business 
7 is --
8 Q. Okay. So with respect to Mr. Koba's Jet 
9 Ski shop, is it your testimony that you don't remember 
10 one way or the other as to whether you put an overhead 
11 door in that shop? 
12 A. (Witness shakes head). That's my 
13 testimony. 
14 Q. Okay. So you could have done it; you just 
15 don't remember? 
16 A. Oh, you have a man here that wrote me a --
17 that did call me. What's the first name? 
18 Q. I don't know what you're referring to. 
19 A. Your client. 
20 Q. Oh. Wesley Prouty? 
21 A. Wesley Prouty says he has a check that he 
22 gave me for doing it, but I don't reca ll the check 
23 either. I never seen the check or recall the check. 
24 Q. Do you keep any records for your business 
25 that would go back --
11 
PAGE 12 --------------, 
1 A. Not for that long. 
2 Q. -- into the mid-1990's? 
3 Let me ask the question and then give the 
4 answer. Okay? 
5 Do you maintain any records for yourself or 
6 Freedom Contractors that would date back to the 
7 mid-1990's? 
8 A. Do not. 
9 Q. Have you ever installed an overhead door in 
10 any building in Garden City? 
11 A. Couldn't tell you. 
12 Q. Okay, What kind of work does Freedom 
13 Contractors do or has it done? 
14 A. Well, if you want to go back to 15 years 
15 ago, we had four or five stores. I dont know. When 
16 the mall was going, we built several stores in the mall, 
17 Burlington Coat Factory, add-washed St. Luke's 
18 Hospital, bridges for Ada County Highway, worked for·· 
19 oh, what's the veterans hospital over there, veterans --
20 what's the veterans hospital? 
21 MR. CRANDALL: The V.A.? 
22 THE WITNESS: The V.A. 
23 MR. CLAIBORNE: Okay. 
24 THE WITNESS: Fort Boise over there. 
25 /// 
12 
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1 BY MR. CWBORNE: 
2 Q. In any of these projects that you were 
3 involved in did you ever have to get building permits? 
4 A. Nope. 
5 Q. Okay. Did other people get the building 
6 permits? 
7 A. No. Generally all have pennits when we 
8 come on. 
9 Q. Okay. Have you ever obtained a permit for 
10 a job you've done? 
11 A. Oh, I imagine so. 
12 Q. Okay. 
13 A. I got two pennits right now on a job I'm 
14 doing. 
15 Q. So you know how to get a permit that--
16 A. Of course. 
17 Q. And you have gotten permits in the past·· 
18 A. Of course. 
19 Q. Just let me finish. I know you're 
20 anticipating what I'm going to ask; but we need it 
21 typed, so let me finish before you answer. 
22 A. (Witness nods head.) 
23 Q. On some jobs you come onto the job and the 
24 permit's already been obtained; is that right? 
25 A. Most all of them. 
13 
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1 Q. Okay. What if there isn't a permit and 
2 you're hired to be the general contractor? What do you 
3 do? 
4 A. They most all have their permits. 
5 Q. Okay. What if they don't? 
6 A. Well, I don't know how to answer that. 
7 Q. Well, let me ask it this way. Have you 
8 ever done a project that didn't have a permit? 
9 A. Not that I can recall. 
10 Q. Do you have any recollection of getting 
11 paid by Wesley Prouty in December of 1994? 
12 A. Do not. 
13 Q. Okay. In the work you have done in the 
14 past do you employ subcontractors? 
15 A. Yes. I'm a general contractor. 
16 Q. Okay. 
17 A. lots of them. 
18 Q. Okay. 
19 A. Most all of them. 
20 Q. Do you ever employ engineers? 
21 A. I em~oyed an engineer about three years 
22 ago for the first time, I believe -- maybe the second 
23 time -- on a building in Kuna. 
24 Q. Okay. So you recall one, maybe two, 
25 instances where you -· 
PAGE 15 _______ _ _ _ __ 
1 A. That's my own job. 
2 Q. Since you've received this notice to appear 
3 here today, have you talked at all with your son about 
4 this issue? 
5 A. I asked him if he put that door in, and 
6 he·· he can't recall the door. 
7 Q. Okay. Was your son working for you for a 
8 period of time? 
9 A. Always, yeah. He worked for me for years. 
10 Q. Was he working for you in the mid-1990's? 
11 A. Yes, he was. He don't recall the door, and 
12 all my other employees I called don't recall the door. 
13 Q. What other employees did you call? 
14 A. The ones that worked for me in those years, 
15 all I could get ahold of. There's several I can't get 
16 ahold of, several I don't even remember their names, and 
17 some dead ones. 
18 Q. Of those that you remember, what were their 
19 names? 
20 A. Kelly McKinney worked for me. I can't 
21 remember all the names. They were all high school 
22 kids. I had a number of high school - they were all 
23 going to school. If they came, I gave them jobs. 
24 Q. Well, who did you call to ask about this ·· 
25 A. My son, Kelly. 
15 
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1 Q. - Jet Ski shop? 
2 Okay. What's your son's name? 
3 A. I'm sorry? 
4 Q. What is your son's name? 
5 A. Larry John O'Leary. 
6 Q. And Larry John didn't remember anything 
7 about the Jet Ski shop door? 
8 A. (Witness shakes head.) 
9 Q. Is that right? 
10 A. Uh-huh. That's right. 
11 Q. Okay. And Kelly McKinney also remembered 
12 nothing about the Jet Ski shop door? 
13 A. Said he had nothing to do with any of that 
14 door, doesn't know a thing about it. 
15 Q. Okay. What about -- you did talk to Vince 
16 Koba, correct? 
17 A. About what? 
18 Q. Okay. You did talk to him after you 
19 received this notice? 
20 A. No. 
21 Q. You talked to him before the notice? 
22 A. He called me, I told you, about a month 
23 ago. I don't know. 
24 Q. Did Vince tell you one way or the other 
25 whether he thought you put the door in? 
14 16 
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, 1 told us that this door was put in around '96/'97. Do 
2 you remember ·· have any memory of putting in any garage 
3 door in 1996 or 1997? 
4 A. No. 
5 Q, Okay. 
6 A. No. 
7 Q. Okay. This garage door as depicted in this 
8 photograph, did you put that garage door in? 
9 A. I have - I did not. 
rn Q. Okay. And so if Mr. Prouty was to 
11 represent that you did put that garage door in, you 
12 would disagree with him, would you not? 
13 A. Yes, I would disagree. My company may have 
14 put it in but I did not put the door in. 
15 Q. Okay. Well, then let's follow up with 
16 that. Do you have any information by way of your 
17 company that they may have put that door in? 
18 A. None. 
19 Q. Okay. Who in your company besides you 
io would have put that door in? 
ii A. I could have had anyplace from one to 20 
22 men worl<ing for me in those days. 
23 Q. Okay. Do you -
14 A. I have - anybody could have put the door 
15 in. I don't know who. 
25 
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Q. Okay. 
2 A. But Mr. Prouty says I put the door in and 
3 he's got a check, he says. 
4 Q. Have--
5 A. I have no record. 
6 Q. Have you seen the check? 
7 A. Never. 
8 Q. Okay. Do you have a memory independent of 
9 the check of you or your company being hired to put that 
rn door in? 
11 A. Have I what? 
12 Q. Do you have a memory independent of that 
13 check as to whether or not you and/or someone in your 
14 company put that door in? 
15 A. Do not. 
!6 Q. Okay. So when you got the subpoena and 
17 they were talking about this door, it was probably 
1B pretty surprising to you? 
19 A. Well, I went down and looked •· 
lO Q. Okay. 
l A. •• see what the heck he was talking 
~ about •• Mr. Prouty. 
Q. Okay. And so you disagree with Mr. Prouty 
in terms of either yourself or your company having put 
lS that door in? 
26 
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1 A. Absolutely do not disagree with 
2 Mr. Prouty. I said I didn't put it in. 
3 Q. Okay. 
4 A. Mr. Prouty's got a check, he says, says 
5 I ·· my company put the door in. 
6 Q. I understand that. Let's take the check --
7 let's just assume·· let's take the check out of the 
8 equation. 
9 Is there any other •• 
10 A. None. 
11 Q, -- information at your disposal that would 
12 suggest you or your company put that door in? 
13 A. I'm sorry, I can't remember it 
14 Q. Okay. The check he was talking abou~ did 
15 I understand you to say it was written in 1994? 
16 A. I didn't say when it was written. 
17 Q, Okay. 
18 A. I don't recall a check at all. 
19 Q, Okay. Did he show you a chedc? 
20 A. I've never seen the check. 
21 Q, So you're just going off of what Mr. Prouty 
22 told you? 
23 A. Yes. He called me up, says, "You probably 
24 don't know me," told me his name. I said, "No, I don't 
25 know you." 
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1 Q. What else did he say? 
2 A. And he said, "Well, you put a door in for 
3 me years ago." And I says, "Well, jeez, I hope there's 
4 nothing wrong with it." And he says, "No, the work is 
5 fine." 
6 And I told him, "I'm not doing any work 
7 anymore. I'm not contracting anymore." He says, "No, 
8 that isn't it." And then he told me what had happened, 
9 and he wanted me to talk to his attorney. 
10 Q, Okay. When you did·· I think I understood 
11 you to say that you'd applied a couple of times in your 
12 work history for building permits. 
13 A. Oh, I couldnl tell you how many times. I 
14 know I've applied for -· I got two right now. 
15 Q, Okay, Do you have any memory of ever 
16 appl~ng for a building permit to put that door in? 
17 A. Do not. 
18 Q. Do you know of anyone in your company or ·· 
19 do you know of anyone in your company that has ever 
20 applied for a building permit to put this door in, the 
21 door that1s in this photograph, as depicted in this 
22 photograph? 
23 A. Do I know anybody in my company --
24 Q. Yes, that·· that applied for·· I know 
25 these questions sound crazy to you ·· 
28 
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1 A. They are crazy. 
2 Q, -- but--
3 A. How in the world am I going to go back ten 
4 years or nine years and tell you if somebody in my 
5 company went down and got me a building penmit at Garden 
6 City? 
7 Q, Yeah. 
8 A. My nephew -- in Garden Oty, my nephew in 
9 those days was -- I'll guarantee you if I was doing 
10 something in Garden Oty, it would be penmitted. My 
11 nephew was Dave O'Leary, planning and zoning in Garden 
12 Qty. 
13 Q, Okay. 
14 A. He kept pretty close track of Uncle Larry. 
15 Q, Unde Larry, I appreciate these questions 
d crazy, but will you bear with me for a few minutes 
to make a record? 
~- Sure. 
2, I understand lawyer work is probably the 
: bizarre thing you've ever come across, but there is 
1me or reason to these questions. 
\. I understand. Man got hurt bad. 
2, Yeah. What I'm trying to identify is 
:her you or your company had any involvement in the 
truction of this door or applying for the building 
29 
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1 permit for this door. I --
2 A. For the store? 
3 Q. Door. For this door. 
4 A. Say your question again. I thought you 
5 said "store." 
6 MR. CRANDALL: May I have this marked. 
7 (Exhibit 1 was marked for identification 
8 and a copy is attacned hereto.) 
9 BY MR. CRANDALL: 
10 Q. See this door right here (indicating)? 
11 A. Yes. 
12 Q, I would like to know whether or not you or 
13 anyone in your company put that door in. 
14 A. I can say no. 
15 Q, Okay. Now I wantto know whether you or 
16 anyone in your company, to your knowledge, ever applied 
17 for a building permit to put this door in (indicating}. 
18 A. Not if we didn't put it in. 
19 Q, Okay. And I'm going to mark on the exhibit 
20 a blue X and label down here "Door,• and that refers to 
21 the door in the questions I have previously asked you. 
22 Did I mark that correctly as the right 
23 door? 
24 A. 
25 Q. 
What door? 
This door I marked X (indicating), Does 
30 
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1 that make-
2 A. Well, I don't know. Is there another doo 
3 here (indicating)? 
4 Q. No. I'm only asking you about this door 
5 here (indicating). 
6 A. Well, I don't know which door that is 
7 because I've never really known the door. 
8 Q. I appreciate that. I'm making a referem 
9 to the record so -- I1m trying to clear it up so the 
10 record·· 
11 A. Well, you can put an X on top of a door a 
12 say, "Is this the door?" 
13 Q, Hang on. 
14 A. There's two more doors down the line. I 
15 have looked at the building. 
16 Q. hang on one second. I'm just trying to 
17 identify for the record, what this lady's doing, by 
18 putting an X on this picture to reference the door, 
19 meaning the door you and I just got done talking 
20 Does that make sense to you? 
21 A. That X doesnt make any sense to me beG 
22 I don't know what door that is. 
23 Q. This is the door --
24 A. There's more doors in the building than 
25 that one. 
31 
PAGE 32 ________ _ 
1 Q. I appreciate that. But the door I'm 
2 referring to here is the one we just went through t 
3 questions with you on that pertain to whether or n 
4 or your company put the door in or you or your cor. 
5 got a building permit. 
6 I understood you to say no on both of 
7 those. 
8 A. The part you don't understand is, the part 
9 that you refuse to understand is, I don't remember a 
10 of it. 
11 Q, I think I understood that. 
12 A. So you can ask me a dozen umes and put a 
13 dozen X's. I'm not going to say that I went down th! 
14 and put that door in. 
15 Q. I'm not trying to get you to say that. I'm 
16 just trying to put an X there so the record's dear, 
17 when they look back and read the questions I'm as• 
18 you, that -
19 A. I'm answering it -- the address he put on 
20 the door·· 
21 Q. Let me finish, though. Okay? 
22 A. I don't know if I put the door in. 
23 Q. I'm not asking that. Let me try this one 
24 more time. If you will let me finish my question --
25 A. Yes, sir. 
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1 Q. -- before you answer. 
2 A. Okay. 
3 Q. The X I'm putting here refers to the door 
4 that is referenced in the questions I have previously 
5 asked you regarding, A, did your company put this door 
6 in; B, did you put the door in; C, did you apply for a 
7 building permit with Garden City to put this door in; 
8 and D, did anyone in your company, to your knowledge, 
9 apply for a building permit to put this door in. And 
10 when I say ~door,· I mean this door (indicating} as 
11 marked with an X on Exhibit 1. 
12 A. Well -- and to answer your question, the 
13 door with the X, I do not remember me, my company, my 
14 men, or anybody else putting the door in or getting a 
15 permit --
16 Q. Perfect. 
17 A. - period. 
18 Q. Thank you. I'm sorry it took·· I'm sorry 
19 it took so many questions to get to that. Thank you. 
20 MR. SMITH: Is there -- let me inquire. 
21 Doug? 
22 MR. CRANDALL: Yeah. 
23 MR. SMITH: Is there an address you want to 
24 associate with this (indicating) or not really? 
25 MR. CRANDALL: The problem with that, V.K., 
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1 is that this building was split, and there -- it was at 
2 one time 4688 Chinden, and then it got split into two 
3 addresses, 4688 and 4684. 
4 So part of the record refers to the 
5 building at 4688 indusive, and the other refers -- a 
6 lot of the times we've broken it down to these two 
7 different addresses. 
8 That's why I had him put the mark on this 
9 particular exhibit so we can identify dearly which door 
10 it is without referring to conflicting addresses. 
11 Does that makes sense? 
12 MR. SMITH: It does. And to that extent rt 
13 may add a little confusion or uncertainty because the 
14 deposition notice referred to 4684, and you two 
15 mentioned 88. 
15 MR. CRANDALL: Yes. 
17 MR. SMITH: So I don't know if that's an 
18 issue or not. I don't know. 
19 MR. CRANDALL: My understanding is this 
20 building at one time was 4688, and then they decided to 
21 lease out different -- a portion of it, sublease it; and 
22 they changed one of the addresses to 4684 Chinden 
23 Boulevard. 
24 MR. SMITH: Now, having heard what Doug 
25 just said, does any of that -
34 
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1 THE WITNESS: What, the addresses? 
2 MR. SMITH: -- yeah -- help with your 
3 memory? 
4 THE WITNESS: That doesn't ring a bell with 
5 me at all. What the hell do I know about the addresses? 
6 I can't remember a building, much less an address. 
7 MR. CRANDALL: All right. I don't have any 
8 other questions. 
g 
10 FURTHER EXAMINATION 
11 BY MR. CLAJBORNE: 
12 Q, On Exhibit 1, the door that's been marked 
13 with an X, if Mr. Prouty were to testify that your 
14 company, Freedom Contractors, put that door in, would 
15 you have any reason to dispute that? 
16 A. If he shows me that he gave me a check for 
17 putting that door in, why would I? 
18 Q. So you wouldn't dispute that if he had a 
19 check showing he paid you? 
20 A. Well, of course. How could I - I don't 
21 know which door I put in. But if he's got a check and 
22 says it was for that door, what am I to say J 
23 Q. Well, that's what I'm •• 
24 A. What if he gave me a check, a refund, on 
25 the Jet Skis? I don't know. I don't know if we bought 
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1 the Jet Skis there or not. 
2 He gave me a check. What's it say it was 
3 for? If it was for that door, then my company must have 
4 put it in for him. 
5 Q. So if Mr. Prouty, or anyone else for that 
6 matter, were to come into court and say, "We recall 
7 Freedom Contractors putting that door in, m you wouldn't 
8 have any information upon which to dispute that? 
9 A. No, I haven't got any information to 
10 dispute it. 
11 Q. And likewise, if Wes Prouty or anyone else 
12 came into court and said, "Freedom Contractors came down 
13 to Garden City and got the building permit to put that 
14 door in," would you have any information upon which to 
15 dispute that form of testimony? 
16 A. No, none. 
17 MR. CLAJBORNE: Okay. No more questions 
18 for me. 
19 
20 FURTHER EXAMINATION 
21 BY MR. DAVIS: 
22 Q. That opened up some new questions. Do you 
23 know·· 
24 MR. SMITH: Hold on for a second. 
25 (Discussion held off the record.) 
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1 Whereupon the deposition proceeded as follows: 
2 
3 
4 
5 
(Exhibit 1 was marked for identification 
and a copy is attached hereto.) 
6 MARC JUNG, 
7 a witness having been first duly sworn to tell the 
8 truth, the whole truth, and nothing but the truth, 
9 testified as follows: 
10 
11 
12 BY MR. REID: 
EXAMINATION 
13 Q. Could you state your name, please? 
14 A. Marc Jung. First name is M-a-r-c, last 
15 name is J-u-n-g. 
16 Q. Marc, my name is Jim Reid, and I represent 
17 Wes Prouty in a lawsuit that has been filed by John 
18 Stem, who I think you know. 
19 A. Yes. 
20 Q. And it involves an accident that happened 
21 at Custom Rock Tops in 2006 that we understand that you 
22 were also involved in. 
23 A. (Witness nods head.) 
24 Q. And today is the day that we have set to 
25 take your deposition. What I'd like to do is, first of 
5 
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1 all, go over kind of some ground rules with you. 
2 A. (Witness nods head.) 
3 Q, And then the deposition, which I think •• 
4 as I just told counsel, I anticipate that we will be 
5 done before noon. 
6 But what I need to do is find out a little 
7 bit about your background, talk to you about the 
8 incident that happened, and basically get your 
9 remembrances as to what happened; and I also understand 
10 that you were injured in this, and I want to talk to you 
11 about that 
12 A. Okay. 
13 Q. Have you ever had your deposition taken 
14 before? 
15 A. No. 
15 Q. Okay. As you can see, what we're saying is 
17 being taken down by a court reporter. So here's the 
18 real simple ground rules, and they aren't hard to follow 
19 at all. It's real important that we don't speak over 
20 the top of each other. 
21 A. (Witness nods head.} 
22 Q. She can1t take down things that I'm saying 
23 and you're saying if we talk at the same time. 
24 A. (Witness nods head.) Okay. 
25 Q. It's also very important that you answer 
6 
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1 audibly so that she can hear and, just as importan~ so 
2 that I can hear what you're saying. 
3 A. Yes. 
4 Q, If you want to take a break at any time, 
5 just -- that's fine·· to talk to your counsel or 
6 whatever. The only thing that I insist is that if I ask 
7 you a question, that you answer any question that's 
8 pending before you take the break. 
9 A. Okay. 
10 Q, If I ask you a question you don't 
11 understand, please ask me to restate it 
12 A. Okay. 
13 Q. I'm not trying to trick or trap you in 
14 anything, and admittedly sometimes attorneys -- many 
15 times attorneys ask very bad questions. So just if you 
16 don't understand my question or want me to restate i~ 
17 please say so. 
18 A. All right. 
19 Q. By the same token, if I ask you a question 
20 and you answer i~ I will assume you understood the 
21 question. Is that fair? 
22 A. Yes. 
23 Q, Okay. Prior to coming today I had sent out 
24 a notice of deposition. Did your attorney go over that 
25 notice of deposition with you? 
7 
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1 A. Yes. 
2 Q. And in that notice it requested that you 
3 bring documents with you. Do you have any documents 
4 that you have brought with you today that would be 
5 responsive to the notice that we sent? 
5 A. (Indicating). He does. 
7 Q. Okay. 
8 MR. EWS: Those (indicating) are all the 
9 documents that I received, some of which from Mr. Jung, 
10 some of which from other sources. 
11 I'm fairly confident that you have all 
12 these documents, but in response to the notice, I --
13 I'm -- the reason I'm hesitating, counsel, is prior 
14 counsel, Mr. Eidam, has got some correspondence, and I 
15 need to excise that. 
16 MR. REID: Why don't -- as we proceed along 
17 here, I'm going to want to -- at a break or whatever 
18 we'll go through the documents that you've brought, and 
19 then we'll mark whatever needs to be marked. 
20 Is that okay with counsel? 
21 MR. DAVIS: Yes. 
22 MR. CRANDALL: (Nods head.) 
23 BY MR. REID: 
24 Q. Are you on any medicatj{>n~tjh,e_present 
25 time? U U U b 3 4 
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1 at all? 
2 A. No. He went into shock basically, but I 
3 kept him from -- you know, tried to jerk himseff from 
4 underneath. 
5 Q, I'm sorry. The last part? 
6 MR. DAVIS: "Jerk himself from underneath." 
7 THE WITNESS: Jerk himself away from the 
8 forklift. 
9 BY MR. CRANDALL: 
10 Q, Was he trying to do that? 
11 A. Yes. He was trying to get out from 
12 underneath it. 
13 Q. Were you able to see his leg? 
14 A. Yes. 
15 Q. Describe that for me, please. 
16 A. There was a portion of the forklift that 
17 had a bolt that was stuck on his leg and that was what 
18 pinned him down, and that's all I --
19 Q, Can you be a little bit more specific in 
20 terms of where that bolt was located on the forklift? 
21 A. It was near the back of his knee. 
22 Q. r meant as far as where it was located on 
23 the forklift itself. 
24 A. Oh. It would have been on the edge of 
25 the -- where the f arks come out. 
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1 Q, Are you familiar with what the mast of the 
2 f orki ift is? 
3 A. I -- I don't know the -- the names of the 
4 parts of the forklift, but --
5 Q. All right 
6 A. It wasn't the -- the f arks, but it was on 
7 the side where the forks are. 
8 Q. Okay. Is it the part of the forklift that 
9 goes up and down --
10 A. Yes. 
11 Q, -- lifting the forks? 
12 A. Yes. 
13 Q. Did the bolt go into his leg or was that --
14 was there just the mast laying on top of the leg? 
15 A. It was the -- the bolt was in his leg, I 
16 believe. 
17 Q. Was he bleeding? 
18 A. I don't remember if he was. 
19 Q. Did anyone, prior to the arrival of the 
20 authorities -- and I mean police, ambulance, and so 
21 forth •• attempt any first aid on Mr. Stem? 
22 A. No. 
23 Q. Were you present when they lifted the 
24 forklift off Mr. Stem? 
25 A. I didnl watch it, but -- I was speaking 
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1 with Garden City Police, I believe. 
2 Q. What's your understanding as to how they 
3 got the forkJift off Mr. Stem's leg? 
4 A. Used another forklift. 
5 Q. Was that from some other adjoining business 
6 there? 
7 A. I have no idea where it came from. 
8 Q. Was it Mr, Prouty's forklift or were you 
9 able to identify whether or not it was his lift? 
10 A. I do not know. 
11 Q, The area in which the delivery truck was 
12 parked on that day on the Fenton side of the stree~ did 
13 you mark that on this (indicating) as to where the 
14 delivery truck was parked on that particular day? 
15 A. The general area, yes. 
16 Q. Was that the blue cirde? 
17 MR. REID: I believe that's what he did is 
18 put a blue circle. 
19 BY MR. CRANDALL: 
20 Q. All right Had you seen that -- you are 
21 aware -- strike that 
22 You had occasions prior to the date of the 
23 accident seeing that area before obviously ·· 
24 A. Yes. 
25 Q. -- when working there? 
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1 Was that the entryway on the Fenton side of 
2 the street to which you would arrive and depart work 
3 from? 
4 A. You could come in from Chinden through the 
5 front side of Custom Rock Tops or you could come down 
6 Fenton and turn down a different road. There's a couple 
7 of options of how you can get to Custom Rock Tops. 
8 Q. When you accessed the building, where did 
9 you go in from? 
10 A. Through that back door. 
11 Q, On the Fenton side of the street? 
12 A. Yes. 
13 Q. Okay. Where the truci< was parked on that 
14 day, had you ever seen cars parked in that same location 
15 before? 
16 A. Yes. 
17 Q. Okay. And was it -- is it fair to say that > 
18 it was routinely used as a parking lot as well as a 
19 delivery area? 
20 MR. DAVIS: Object to the form. 
21 MR. RE1D: Object to form. 
22 THE WITNESS: We weren't supposed to park 
23 there. 
24 BY MR. CRANDALL: 
25 Q. People did, though? 0 0 0 6 3 5 
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1 A. When Mr. Rhinehart got a delivery truck, 
2 that's where it would be parked was on the backside of 
3 the building. 
4 Q. The reason that they didn't want you to 
5 park there was in case they had a delivery? 
6 A. Yes. 
7 Q. And if they weren't going to have a 
8 delivery there, then individuals would use it as a 
9 parking area? 
10 A. There was - on the east side of the 
11 building there was a parking space. 
12 Q. I just want to focus on the Fenton side of 
13 the street 
14 A. Okay. 
15 Q, Was there, on occasion, individuals who 
16 would use that area as a parking area? 
17 A. Mr. Baxter. 
18 Q. When the Hyster broke through the manhole 
19 cover, did it tip quickly or -- or not so quickly or 
20 slower? 
21 I know that's a terrible question, but I 
22 have a follow-up question to it that may make it more 
23 sensible. 
24 MR. DAVIS: I object to it for all the 
25 reasons you state. 
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1 A. Yeah. 
2 Q, I'm going to ask you a question about the 
3 area in which the accident happened. 
4 A. Uh-huh. 
5 Q, And when I say that, I mean that immediate 
6 vicinity around the truck. Okay? 
7 A. Okay. 
8 Q, And what I need to know is if you, prior to 
9 the accident, had ever seen Custom Interiors unloading 
10 anything in that same area. 
11 MR. DAVIS: Intermountain. 
12 MR. CRANDALL: Interrnountain Interiors. 
13 THE WITNESS: No. 
14 BY MR. CRANDALL: 
15 Q, Okay. When Intermountain Interiors 
16 unloaded carpet and other things, did they primarily use 
17 the other two westerly facing service doors, if you 
18 know? 
19 A. I don't know. 
20 Q. Do you know if the other two -- do you know 
21 the other two service doors that are on the Fenton side 
22 of the building rm talking about? 
23 A. I don't really remember what •• 
24 Q. Okay. 
25 A. -· I mean how many doors were there. 
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1 THE WITNESS: It happened very quick. 1 (Discussion held off the record.) 
2 BY MR. CRANDALL: 2 BY MR. CRANDALL: 
3 Q. Okay. I think I saw something in the 3 Q, Okay. Counsel indicated to me that you 
4 reports indicating that you jumped from the forklift. 4 indicated that they unloaded their products in this area 
5 Do you remember doing that? 5 here (indicating) that I'm pointing with my pen. 
6 A. No, not really. 6 A. Yes. 
7 Q, Okay. Somehow, though, you ended up free 7 Q. Is that it? 
8 from the fork.lift and on the pavement on all fours? 8 Now, did you ever see them, when unloading 
9 A. Yes. 9 that product, transport that product back into the 
10 Q, Okay, The area in which you were unloading 10 building (indicating}? 
11 the granite, had you ever seen a delivery there other 11 A. Yes. 
12 than the deliveries received by Custom Rock Toppers? 12 Q. Okay. And when doing so, did they use --
13 A. On the whole Fenton side? 13 scratch that question, 
14 Q, No, just in that area where you were 14 MR. CRANDALL: Let me marl< this as an 
15 unloading the granite on the day of the accident 15 exhibit. 
16 A. No. 16 (Exhibit 3 was marked for identification 
17 Q. Did you ever see Custom Interiors unloading 17 and a copy is attiched hereto.) 
18 carpet or any other items in the area in which this 18 BY MR. CRANDALL: 
19 accident happened? 19 Q, Marc, will you take a look at that exhibit 
20 MR. REID: Object to form. Do you mean 20 real quick for me. 
21 Intermountain Interiors? 21 A. (Witness complied.) 
22 MR. CRANDALL: I'm sorry. Interrnountain. 22 Okay. 
23 Too many businesses here. 23 Q, Do you recognize that as the building, that 
24 BY MR. CRANDALL: 24 being the building where the accident took place? 
25 Q. Do you need me to rephrase that question? 25 A. Yes. 
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1 MR. REID: Oh, okay. 
2 
3 FURTHER EXAMINATION 
4 BY MR. CRANDALL: 
s Q. As a result of the meeting you had with the 
6 Hyster representative, I think I •• if I understood you 
7 correctly, the focus of that was upon whether the Hyster 
8 performed correctly as it pertained to this accident 
9 Is that-· 
10 A. Yes. 
11 Q. •• a fair understanding? 
12 What was -- was there a consensus or a 
13 conclusion reached by the representative at that time 
14 concerning the Hyster? 
15 A. I do not remember. 
16 Q. Okay. Did anybody indicate to you that 
17 the·· on that occasion that something was wrong with 
18 the Hyster, that it malfunctioned on any level? 
19 A. No. 
20 MR. CRANDALL: No other questions. 
21 MR. DAVIS: None. 
22 (Discussion held off the record.} 
23 MR. REID: At the beginning of your 
24 deposition today your counsel produced for me two Manila 
25 files. I'm going to need each one of them marked as an 
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1 exhibit. 
2 (Exhibits 4 and 5 were marked for 
3 identification and copies are attached 
4 hereto.) 
5 
6 FURTHER EXAMINATION 
7 BY MR. REID: 
8 Q. Exhibit No. 4, the documents that are in 
9 that Manila file, are these documents that you provided 
10 to your counsel or --
11 A. Yes. 
12 Q. -- are they ·· if you know? 
13 A. Yes. I provided these for him. 
14 Q. Okay. And the dOOJments that are contained 
15 in Exhibit No. 5, are those documents that you provided 
16 to your counsel? 
17 A. Some of them, yes. 
18 Q. Okay. Can you tell which ones you did not 
19 provide? 
20 A. These ~ctures (indicating). 
21 Q, Okay. The various pictures·· 
22 A. The various pictures. 
23 Q. -- were not provided by you? 
24 A. And the police report. 
25 Q. {Indicating}? 
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1 A. The police report. 
2 Q, The police report was not provided by you? 
3 A. Huh-uh. And these -- this stuff was 
4 like --
5 Q, I'm sorry. I'm having a hard time hearing 
6 you. 
7 MR. ELLIS: You're going to have to 
8 speak -- either don't talk or speak dearly. 
9 THE WITNESS: These checkstubs from the 
10 insurance company. 
11 BY MR. REID: 
12 Q. They were not provided by you? 
13 A. They were provided by me. 
14 Q, Oh, they were? 
15 A. Yes. 
16 Q, Other than the pictures and the police 
17 reports, everything else that's in Exhibit No. 5, was 
18 that provided by you? 
19 A. Yes-, 
20 Q. Okay) That was my question. 
21 A. Sorry. 
22 MR. REID: Thank you. 
23 (Whereupon the deposition concluded 
24 at 12:30 p.m.) 
25 (Signature waived.) 
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REPORTER' S CE ~TifiCATE 
2 STATE or IDAHO 
3 ) ss. 
4 CQUl,TY or ADA 
I, Macyann Matthews , CSR (Idaho Certified 
6 
Shorthand Reporter Number 131) and Nota r y Public in and 
? 
8 
9 
for the State of Idaho , do hereby ce r tify: 
That pr i or t o being e~anu.ned, the witne s s 
named in the fo r egoing de position was by me duly s~o r n 
10 
ll 
12 
13 
15 
16 
Ii 
18 
19 
20 
21 
22 
23 
24 
to tes t ify to the truth , the whole truth , and nothing 
but the truth : 
That said deposition wa s taken down by me in 
shorthand at the time and pl ace the rein n med and 
thereafter reduced to typewriti ng unde r my direction, 
and that the f or egoing t ranscript con t ain s a full , true, 
and verbati m record of sa id deposition . 
l f urther ce r ti f y that I have no interest in 
the event of the act i on . 
WITNESS my hand and s eal thi s 2Sth da y of 
April , 2009 . 
MARYANN 1-!ATTiiEWS 
I daho CSR No. 737 , and 
No t a r y Publ ic in and fo r 
the State o f Idaho 
25 Hy Commission EY.pires : May 16, 20 11 
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000638 
JAMES G. REID, ISB #1372 
DAVID P. CLAIBORNE, ISB #6579 
RINGERT LAW CHARTERED 
455 S. Third, P. 0. Box 2773 
Boise, Idaho 83701-2773 
Telephone: (208) 342-4591 
Facsimile: (208) 342-4657 
Attorneys for Defendant Wesley C. Prouty 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
vs. 
CITY OF GARDEN CITY, IDAHO, and 
WESLEY C. PROUTY, 
Defendants. 
STATE OF IDAHO ) 
)ss: 
County of Ada ) 
* 
* 
* 
) Case No. CV PI 0806177 
) 
) 
) AFFIDAVIT OF VINCE KOUBA 
) 
) 
) 
) 
) 
) 
* 
* 
* 
VINCE KOUBA, being first duly sworn upon oath, deposes and says: 
1) I am a resident of the State of Idaho, over the age of 21 years, and am competent 
to make this Affidavit. 
AFFIDAVIT OF VINCE KOUBA - 1 000639 
2) In 1994, I, along with my brother, Warren Kouba, owned and operated a business 
known as "Extreme Sports." 
3) The business of Extreme Sports was located in Ada County, Idaho. 
4) On September 15, 1994, I and my brother entered into a written lease agreement 
with Wes Prouty for a portion of the premises (approximately 1577 sq. ft) located at 4684 
Chinden Boulevard, Garden City, Idaho (the "building"). The portion of the premises that we 
leased from Mr. Prouty was the center portion of the building in between Intermountain Interiors 
and the laundromat leased by M3 Properties. Relative to Fenton Street, if a person stood on 
Fenton Street looking at the building, Intermountain Interiors would be on the right, Extreme 
Sports in the middle, and the laundromat on the left. 
5) At the time, we leased our portion of the building, the only overhead doors on the 
Fenton side of the building were the two overhead doors in front of Intermountain Interiors. 
Because our business required the use of a forklift to unload inventory to store in the premises 
we were leasing, I asked Mr. Prouty if he would install an overhead door on the Fenton side of 
the building for use by our business. He agreed to do so, and an overhead door was installed in 
late fall/early winter of 1994 for use by Extreme Sports. 
6) Prior to the overhead door being installed, Extreme Sports borrowed a forklift 
from Intermountain Interiors to load and unload its inventory and, in this regard, used the forklift 
in the area between the building and Fenton Street on a number of occasions. 
7) I also observed, on a regular basis, prior to the installation of the overhead door on 
our premises, the forklift owned by Intermountain Interiors operating in the area between the 
building and Fenton Street directly between the portion of the premises occupied by Extreme and 
the laundromat and Fenton Street for the purpose of unloading carpet and other material for 
AFFIDAVIT OF VINCE KOUBA - 2 000640 
Intermountain Interiors' business. 
8) I do not recall there ever being any parking stalls on the Fenton side of the 
building. 
9) During the entire time that our business was located in the building, both prior to 
and after the installation of the overhead door, the entire area adjacent to the building which 
housed Intermountain Interiors, Extreme Sports, and the laundromat, was used as a loading and 
unloading area and forklifts operated regularly in such area. 
10) The construction of the overhead for our premises did not alter or change the use 
of the area between the building and Fenton Street from that which it had been prior to the 
construction of the overhead door. 
Further your affiant sayeth not. 
Dated this_/_(_ day of May, 2009. 
Sworn to and subscribed before me this _/_! _ ;2, ........ 
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000641 
CERTIFICATE OF SERVICE 
I hereby certify that on this /) day of May, 2009, a true and correct copy of the 
foregoing was served upon all parties listed below by: 
(/ U.S. Mail, postage prepaid () 
( ) hand delivery ( ) 
Douglas W. Crandall 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, ID 83702 
Jeffrey T. Sheehan 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, ID 83702 
James J. Davis 
406 W. Franklin Street 
P.O. Box 1517 
Boise, ID 83701 
AFFIDAVIT OF VINCE KOUBA - 4 
f1 ( I 
James 
express Mail 
facsimile 
000642 
EXHIBIT J 
AFFIDAVIT OF COUNSEL RE: DEFENDANT PROUTY'S SECOND MOTION FOR 
SUMMARY JCDGMENT 14 
000643 
JAMES J. DAVIS 
Attorney at Law 
406 W. Franklin St. 
P. 0. Box 1517 
Boise, ID 83701-1517 
Telephone: (208) 336-3244 
Facsimile: (208) 336-3374 
Email: jdavis@davisjd.com 
ISB #2185 
ORIGINAL 
Attorney for Defendant City of Garden City, Idaho 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, ) 
) 
Plaintiff, ) 
) 
vs. ) 
) 
CITY OF GARDEN CITY, IDAHO) 
and WESLEY C. PROUTY, ) 
) 
Defendants. ) 
________ ) 
Case No. CV Pl 0806177 
DEFENDANT CITY OF GARDEN CITY'S 
ANSWERS AND RESPONSES TO 
DEFENDANT WESLEY C. PROUTY'S 
SECOND SET OF DISCOVERY REQUESTS 
UPON DEFENDANT CITY OF GARDEN 
CITY, IDAHO 
COMES NOW Defendant, City of Garden City, Idaho, and for answer/ 
response to Defendant Wesley C. Prouty's Second Set of Discovery Requests Upon 
Defendant City of Garden City, Idaho, propounded on or about April 15, 2009, states as 
follows: 
DEFENDANT CITY OF GARDEN CITY'S ANSWERS AND RESPONSES TO 
DEFENDANT WESLEY C. PROUTY'S SECOI\JD SET OF DISCOVERY REQUE~TgQ 6 4 4 
UPON DEFENDANT CITY OF GARDEN CITY, IDAHO, Page 1 
REQUEST FOR PRODUCTION NO. 15: DOCUMENTS SUPPORTING 
DENIALS. If your answer to any Request for Admission set forth herein is anything 
other than an unqualified admission, then with regard to each qualified admission, 
partial admission or denial, please produce all documents and records which tend to 
support the same. 
RESPONSE TO REQUEST NO. 15: To the extent that there are any such 
documents, they are identified in the Response to Request for Admission. 
REQUEST FOR PRODUCTION NO. 16: PREPARATION OF 
DISCOVERY RESPONSES. Please produce all documents and records that were 
reviewed or consulted by you in preparation of your answers and responses to these 
Discovery Responses. 
RESPONSE TO REQUEST NO. 16: To the extent that any documents or 
records were reviewed or consulted, they have been produced. 
II 
REQUESTS FOR ADMISSION 
REQUEST FOR ADMISSION NO. 1: Admit that WM3 Properties, or its 
agent or representative, procured and obtained a building permit for construction of the 
building at 4684-4688 W. Chinden Blvd. in Garden City, Idaho in the year of 1985. 
RESPONSE TO REQUEST NO. 1: Defendant City of Garden City, Idaho 
can neither admit nor deny this Request for Admission because, after reasonable 
inquiry, there is insufficient information known or readily obtainable to enable it to either 
DEFENDANT CITY OF GARDEN CITY'S ANSWERS AND RESPONSES TO 
DEFENDANT WESLEY C. PROUTY'S SECOND SET OF DISCOVERY REQUES@{) 0 6 4 5 
UPON DEFENDANT CITY OF GARDEN CITY, IDAHO, Page 12 
admit or deny it. Defendant City of Garden City, Idaho's document retention is such that 
it is unknown whether WM3 Properties sought a building permit in 1985. 
REQUEST FOR ADMISSION NO. 2: Admit that you do not know whether 
or not Wesley C. Prouty, or his agent or representative, procured and obtained a 
building permit for installation of an overhead door at the building at 4684-4688 
W. Chinden Blvd. in Garden City, Idaho in the year of 1994. 
RESPONSE TO REQUEST I\JO. 2: Admit that Defendant City of Garden 
City, Idaho does not know whether a building permit was sought or obtained. 
REQUEST FOR ADMISSION NO. 3: Admit that you have no record of 
requiring any site engineering as a prerequisite for issuance of a building permit to 
install an overhead door at the building at 4684-4688 W. Chinden Blvd. in Garden City, 
Idaho. 
RESPONSE TO REQUEST NO. 3: Objection is made to this request on 
the basis that it assumes facts that are not in evidence. Without waiving the objection, it 
is admitted that Defendant City of Garden City, Idaho, has no record. 
REQUEST FOR ADMISSION NO. 4: Admit that the Garden City Code in 
effect in Garden City in the year of 1994 would not have required site engineering as a 
prerequisite for issuance of a building permit to install an overhead door at the building 
at 4684-4688 W. Chinden Blvd. in Garden City, Idaho if the use of the area between the 
said building and Fenton Street was not changing as a result of the installation of the 
said door. 
DEFENDANT CITY OF GARDEN CITY'S ANSWERS AND RESPONSES TO 
DEFENDANT WESLEY C. PROUTY'S SECOND SET OF DISCOVERY REQUEft@Q 6 4 6 
UPON DEFENDANT CITY OF GARDEN CITY, IDAHO, Page 13 
RESPONSE TO REQUEST NO. 4: A building permit would have been 
required to install an overhead door in 1994. Defendant City of Garden City, Idaho's 
role in issuing the building permit is not to determine whether site engineering was 
required under the applicable Uniform Building Code. The extent to which site 
engineering is required to safely design for the installation of an overhead door is a 
matter of engineering judgment. Defendant City of Garden City, Idaho did not 
specifically require site engineering to issue a building permit. 
REQUEST FOR ADMISSION NO. 5: Admit that the zoning classification 
for the property and building located at 4684-4688 W. Chinden Blvd. in Garden City, 
Idaho did not change from the time of construction of the building in 1985 through the 
date of the Accident in 2006. 
RESPONSE TO REQUEST I\JO. 5: Defendant City of Garden City, Idaho 
can neither admit nor deny this Request for Admission because, after reasonable 
inquiry, there is insufficient information known or readily obtainable to enable it to either 
admit or deny it. Defendant City of Garden City, Idaho does not retain records of zoning 
classifications for the time period in question. 
REQUEST FOR ADMISSION NO. 6: Admit that no zoning variance or 
conditional use permit was every requested or authorized for the use of the property 
and building located at 4684-4688 W. Chinden Blvd. in Garden City, Idaho from the time 
of construction of the building in 1985 through the date of the Accident in 2006. 
RESPONSE TO REQUEST NO. 6: Defendant City of Garden City, Idaho 
can neither admit nor deny this Request for Admission because, after reasonable 
DEFENDANT CITY OF GARDEN CITY'S ANSWERS AND RESPONSES TO 
DEFENDANT WESLEY C. PROUTY'S SECOND SET OF DISCOVERY REQUESUO 0 6 4 7 
UPON DEFENDANT CITY OF GARDEN CITY, IDAHO, Page 14 
REQUEST FOR ADMISSION NO. 15: Admit that the water meter cover 
that is at issue in this Action which broke on the day of the Accident was originally 
placed pursuant to your approval. 
RESPONSE TO REQUEST NO. 15: Denied. See Response to Request 
for Admission No. 13. 
REQUEST FOR ADMISSION NO. 16: Admit that the water meter cover 
that is at issue in this Action which broke on the day of the Accident was originally 
placed in or after 1985, but in or before 2006. 
RESPONSE TO REQUEST NO. 16: Defendant City of Garden City, 
Idaho can neither admit nor deny this Request for Admission because, after reasonable 
inquiry, there is insufficient information known or readily obtainable to enable it to either 
admit or deny it. It is unknown when the water meter cover involved in the accident was 
originally placed at that location. 
DATED this 18th day of May, 2009. 
DEFENDANT CITY OF GARDEN CITY'S ANSWERS AND RESPONSES TO 
DEFENDANT WESLEY C. PROUTY'S SECOND SET OF DISCOVERY REQUES-f.MJ Q 6 4 8 
UPON DEFENDANT CITY OF GARDEN CITY, IDAHO, Page 18 
STATE OF lDAHO ) 
) ss. 
County of Ada ) 
DELHIE BLOCK, being first duly sworn on oath, deposes and says: 
I am the Interim Public Works Director for City of Garden City, Idaho, a 
Defendant in the above entitled action, I have read the within and foregoing Defendant 
City of Garden City's Answers and Responses to Defendant Wesley C. Prouty's Second 
Set of Discovery Requests Upon Defendant City of Garden City, Idaho, know the 
contents thereof, and the facts therein are accurate and correct to the best of my 
information, knowledge and belief. 
SUBSCRIBED AND SWORN to before me this.:>2vc<: day of (/ci il{ , 
2009. I 
/ 
_,,/ /' 
,-'
4 t;'t. F7d (_,, 
Notary Public f r lgaho C I <' 1/ ' 
Residing at: c!,,, ,,<, ",J u '~z:,rJc/._t, 
Commission Expires:' cJ I I ,7 / .;;c'ti I I 
I ; * 
DEFENDANT CITY OF GARDEN CITY'S ANSWERS AND RESPONSES TO 
DEFENDANT WESLEY C. PROUTY'S SECOND SET OF DISCOVERY REQUESTS 
UPON DEFENDANT CITY OF GARDEN CITY, IDAHO, Page 19 QQQ649 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on the 18th day of May, 2009, I served a true 
and correct copy of the foregoing DEFENDANT CITY OF GARDEN CITY'S ANSWERS 
AND RESPONSES TO DEFENDANT WESLEY C. PROUTY'S SECOI\JD SET OF 
DISCOVERY REQUESTS UPON DEFENDANT CITY OF GARDEN CITY, IDAHO, 
upon the following attorneys by depositing copies thereof in the United States Mail, 
postage prepaid, in envelopes addressed to said attorneys at the following addresses: 
Douglas W. Crandall 
Crandall Law Office 
420 W. Main St., Ste. 206 
Boise, ID 83702 
Jeffrey Sheehan 
Sheehan Law Office 
420 W. Main St., Ste. 206 
Boise, ID 83702 
James G. Reid 
David P. Claiborne 
Ringert Law Chtd. 
455 S. Third 
P. 0. Box 2773 
Boise, ID 83701-2773 
/l 
, .
JAM J. DAVIS 
DEFENDANT CITY OF GARDEN CITY'S ANSWERS AND RESPONSES TO 
DEFENDANT WESLEY C. PROUTY'S SECOND SET OF DISCOVERY REQUEm O 6 5 Q 
UPON DEFENDANT CITY OF GARDEN CITY, IDAHO, Page 20 
JAiv1ES G. REID, ISB # 1372 
DA YID P. CLAIBORNE, ISB # 6579 
RJNGERT LAW CHARTERED 
455 South Third Street 
P.O. Box 2773 
Boise, Idaho 83701-2773 
Telephone: (208) 342-4591 
Facsimile: (208) 342-4657 
E-mail: dpc@ringcrtlaw.com 
Attorneys for Defendant Wesley C. Prouty 
OCT O 9 2009 
J. NAVARRO. 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN At"{D FOR THE COUNTY OF ADA 
JOH~ STEM, 
Plaintiff, 
vs. 
CITY OF GARDEN CITY, IDAHO and 
\VESLEY C. PROUTY, 
Defendants. 
Case No. CV-Pl-08-06177 
MEMORANDUM IN SUPPORT OF 
DEFENDANT PROUTY'S SECOND 
MOTION FOR SUMMARY JUDGMENT 
COMES NOW the Defendant, Wesley C. Prouty, by and through his attorneys of record, 
Ringert Law Chartered, and submits this Memorandum in SUPPORTofDefendant Prouty's Second 
Motion for Summary Judgment, filed herewith. 
I. RE LEV ANT AND MATERIAL FACTS, 
Wesley C. Prouty (herein "Prouty") is the present owner ofreal property and improvements 
located at 4684-4688 Chinden Boulevard in Garden City, Idaho (herein "the Premises"). Statement 
MEMORANDUM IN SUPPORT OF DEFENDANT PROUTY'S SECOND MOTION FOR 
SUMMARY JUDGMENT - 1 
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of Facts Re: Defendant Prouty 's Second Motion for Summary Judgment, at if 1. An accident took 
place at the Premises on November 29, 2006 when a water meter cover collapsed under the weight 
of a forklift operated by Marc Jung (herein "Jung"), causing the forklift to tip over. Id., aqr 2. When 
the forklift tipped over, it struck and injured John Stem (herein "Stern"), and Jung was also injured. 
Id, at ,1 3. At issue is whether Prouty is negligent per se for the failure to procure a building permit 
\Vhen an overhead door was added at the Premises, among other collateral issues, making the 
historical use of the Premises the most relevant consideration. Id., at ir 4. 
Max Stith is a resident of Boise, Idaho who is the President of a local company known as Tri 
State Electric and who was previously involved in a partnership that owned the Premises known as 
WM3 Properties. Id., at ii 5. The partners in WM3 Properties were Max Stith and his father, 
William, as well as Mark McKibben and Mike Peck. Id., at ii 6. The sole purpose of WM3 
Properties was to own and manage the Premises. Id., at ir 7. When WM3 Properties purchased the 
Premises, it was vacant land. Id., at il 8. After WM3 Properties purchased the Premises, it 
constructed the building now located at the Premises, using the services as Wright Brothers 
Construction as its general contractor. Id., at ii 9. 
JeITie Wolfe is an architect that was retained by WM3 Properties to design the building for 
original construction at the Premises. Id., at ir 10. Mr. Wolfe's original design of the building 
located at the Premises included two overhead doors along Fenton Street to allow for a loading area. 
Id., at ii 11. Mr. Wolfe did not do any site engineering or engineering for external water delivery to 
the Premises. Id., at il 12. Mr. Wolfe suspects that site engineering was not required by Garden City 
when the building was designed in 1985. Id., at il 13. 
MEMORANDUM IN SUPPORT OF DEFENTIANT PROUTY'S SECOND MOTION FOR 
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In arranging construction, WM3 Properties applied for and received a bui !ding permit from 
Garden City in September of 1985. Id., at ir 14. Garden City has no information at its disposal by 
which it can refute any statement that a building permit was applied for and received relative to the 
original constmction of the building at the Premises. Id., at, 15. The original construction of the 
building at the Premises resulted in the building now located at the Premises, which included three 
rental spaces. Id., at if 16. Also, the original construction of the building at the Premises included 
at least one overhead door to allow for loading and unloading of materials, including with use of a 
forklift. Id, at i: 17. The area between the building located on the Premises and Fenton Street is a 
designated loading and unloading area. Id., at ir 18. 
Max Stith had no involvement in, and has no recollection o1~ - (a) planning concerning 
parking at the Premises; (b) how the parking spaces were ultimately arranged at the Premises; ( c) 
how the water meter lids were situated at the Premises;( d) who placed/installed the water meter lids 
at the Premises; or (e) whether any portion of the Premises was engineered for forklift use. Id., at 
ii 19. Max Stith does recall, however, that there was never any marked parking stalls behind the 
building along the Fenton Street side of the Premises. Id., at i120. Similarly, other tenants from the 
1994 era recall there were no marked parking stalls behind the building along the Fenton Street side 
of the Premises. Id., at ir 22. Although it appears three parking spaces were provided on the far end 
of the loading area, the area between the building and Fenton Street was never used exclusively for 
parking and was always used as a loading and unloading area, including in the area where the 
accident occurred. Id., at ii 21. 
Max Stith never used a forklift at the Premises, and during the period of 1985 to 1994 never 
MEMORANDUM IN SUPPORT OF DEFENDANT PROUTY'S SECOND MOTION FOR 
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witnessed anyone using a forklift at the Premises. Id., ati123. Max Stith recognizes that forklift use 
could have occurred during WM3 Properties' ownership of the Premises, and Max Stith would not 
dispute Prouty's recollection that forklifts were used on the Fenton Street side of the Premises before 
Prouty purchased the Premises. Id., at ii 24. Max Stith has not visually viewed the Premises in the 
past 15 to 20 years. Id., at il 25. 
One of the rental spaces was leased in 1992 to a business owned and operated by Prouty, 
known as lntem1ountain Interiors. Id., at ii 26. WM3 Properties sold the Premises to Prouty in 1994. 
Id., at ii 27. Wesley Prouty purchased the Premises in 1994, although his business first began 
occupying a portion of the premises by lease in 1992. Id., at ii 28. Si.nee 1992, Prouty has used 
forklifts in the loading area between the building and Fenton Street to accept and make deliveries, 
including in the area where the accident in this action took place. Id., at•: 29. 
Another one of the rental spaces was leased in 1994 to an entity known as Extreme Sports 
and operated by brothers Warren and Vince Kouba. Id., at il 30. Extreme Sports operated the center 
portion of the Premises, in between Intermountain Interiors and a landromat. Id., at ii 31. In early 
1994, the Premises had overhead doors, but they only access the portion leased to lntermountain 
Interiors, and because Extreme Sports needed to use a forklift to ferry inventory in and out of its 
premises, an additional overhead door was installed in the late fall or early winter of 1994. Id., at 
ii 32. Before the overhead door was installed to access the portion leased to Extreme Sports, 
Extreme Sports borrowed the forklift in the Intermountain Interiors rental spaces, and then operated 
that forklift in Fenton Street area of the Premises. Id., at ii 33. Also, on a regular basis before the 
additional overhead door was added, a forklift was used by lntermountain Interiors throughout the 
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Fenton Street area, including behind Extreme Sports and the laundromat, to load and unload carpet 
and other materials. Id., at ii 34. Other tenants besides Prouty used forklifts in the loading area, 
including the Kouba brothers. Id., at ii 35. 
Larry O'Leary is a general contractor operating under the business name known as Freedom 
Contractors. Id., at ii 36. Mr. O'Leary recalls a friend of his son, Vince Kouba, operating a jet ski 
shop out of the Premises. Id., at ii 37. Mr. O'Leary has never done any contracting work for which 
he did not have the appropriate building permit. Id., at ii 38. With respect to any work done by 
Freedom Contractors in Garden City during the 1990s, Mr. O'Leary is certain it was properly 
permitted because his nephew worked in Garden City Planning and Zoning, and his nephew always 
made sure "Uncle Larry" was on the right track. Id., at ii 39. Mr. O'Leary has no independent 
recollection of, but does not dispute in any way Prouty' s recollection of, Freedom Contractors 
installing an additional service door in the Premises in the mid 1990s, and Prouty paying Freedom 
Contractors for the same, and Freedom Contractors procuring the necessary building permit for the 
same. Id., at ii 40. Garden City has no records by which it can dispute any statement that a building 
permit was obtained for the installation of the additional overhead service door in the mid 1990s. 
Id., atil 41. 
The installation of the additional service door did not in any way change the use of the 
Premises or the area between the building and Fenton Street. Id., at ii 42. After Prouty occupied the 
Premises, he did have an additional overhead service door added to the building to accommodate 
loading and unloading through another entry point to the building. Id., at ir 43. Prouty recalls having 
the installation of the overhead door engineered. Id., at ii 44. Garden City has no records by which 
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it can contradict Prouty's statement that the overhead door was engineered before installation. Id., 
at ii 45. Garden City did not require any fom1 of site engineering relative to the issuance of building 
permits in 1994. Id., at il 46. 
Once the door was installed, forklifts were used in the loading area to come in and out of the 
building through that door, although they were even used in that area before the door was installed. 
Id., at ir 47. Deliveries of products would be made throughout the building area between the 
building and Fenton Street, and forklifts would operate throughout that area. Id., at i• 48. 
Custom Rock Tops was a business that sold and installed granite countertops and it leased 
a po11ion of the Premises from Prouty beginning in July, 2006. Id., at ii 49. The principal of Custom 
Rock Tops is Gerald Rhinehart. Id., at ii 50. According to Mr. Rhinehart, the Premises included an 
asphalt area along Fenton Street used for loading and unloading. Id., at ii 51. Mr. Rhinehai1 never 
noticed any hazards in the loading area along Fenton Street. Id., at ii 52. Mr. Rhinehai1 worked with 
Mr. Prouty for eight to ten years before the Custom Rock Tops lease in 2006, and during that time 
experienced and observed the use of the Fenton Street area of the Premises for loading and unloading 
product from semi trucks with forklifts. Id., at ii 53. 
Jung has indicated that the Fenton Street area of the Premises was used for loading and 
unloading, and that it was not an area used for parking - in fact employees were not pem1itted to park 
in that area since it was a delivery area. Id., at ii 54. However, Jung admittedly has no knowledge 
of the use of the Premises before May of 2006. Id., at ii 55. Jung never noticed any faded lines 
indicative of parking stalls in the area where the accident happened - the Fenton Street area of the 
Premises. Id., at if 56. 
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Since 1992, no one has ever modified the loading area, including the water meter covers, 
located adjacent to the Premises along Fenton Street. Id., at ir 57. Robert Ruhl is the Director of 
Public Works for Garden City. Id., at ii 58. Garden City has no records whatsoever indicating that 
the water system and associated meter covers at the Premises violated any city code. Id., at ir 59. 
At the time the water meter cover was originally installed at the Premises, its use would have been 
certified as appropriate by an engineer and Garden City would have attested to its placement in 
accordance with the engineer's plans. Id., at ,r 60. The records related to the original installation and 
placement of the water meter I id at the Premises are not in the possession of Garden City. Id, at i: 
61. Mr. Ruhl believes that under some, but not all, circumstances a building permit may be required 
for the change in use of all or part of a property. Id., at ir 62. Mr. Ruhl cannot say for certain that 
a change in the use of the Fenton Street portion of the Premises from a parking area to a loading area 
would have required a building permit or engineering review, but it may have been a possibility. Id., 
at ii 63. Jmportantly, and significantly, Mr. Ruhl has no personal knowledge as to how the Premises 
were used before, or even after, the additional overhead door was installed in 1994. Id., at ii 64. 
Mark L. Hedge is a licensed professional ci vii engineer employed as an expert in this action 
by and for Stem and Jung. Id., at il 65. However, Mr. Hedge has never performed any engineering 
services in the State ofldaho. Id., at ii 66. In reaching his opinions, Mr. Hedge relies upon the 1994 
Unifom1 Building Code, specifically sections 106.1, 106.2 and 106.3, which provide that any 
alterations or modifications to a building require the procurement of a building pem1it from local 
authorities. Id., at ii 67. Mr. Hedge does not rely upon any other provisions of the building code, 
or on any municipal ordinances, in reaching his opinions. Id., at ii 68. It is the opinion of Mr. Hedge 
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that Prouty should have retained a structural and site engineer when installing the additional 
overhead service door because of the change of use that resulted from the alteration. Id., at ii 69. 
Mr. Hedge believes change of use is a "very important thing" and that solely because Prouty 
changed the use of the Fenton Street portion of the Premises at the time the additional service door 
was added, he should have had site engineering completed. Id., at il 70. Site engineering would have 
revealed the possible misapplication of the water meter cover for a loading area and allowed an 
opportunity for the meter lid to be upgraded to allow for heavier use occasioned by a change of the 
area from a parking lot to a loading area, according to Mr. Hedge. Id., at ii 71. Mr. Hedge opines 
that it was negligence for Prouty not to get a building permit when the additional service door was 
added. Id., at ii 72. However, Mr. Hedge has no knowledge that Prouty did not procure a building 
permit, has done no investigation of that issue, and also has no knowledge as to whether Prouty had 
engineering work done. Id., at ii 73. Mr. Hedge believes the Fenton Street portion of the Premises 
was changed from a parking lot to a loading area when the additional door was added, although he 
has no knowledge of that area's use before the door was added and he has not interviewed any 
persons that have ever used the Premises. Id., at ii 74. Mr. Hedge has no knowledge as to when 
forklifts were first used at the Premises. Id., at ii 75. Mr. Hedge also has no knowledge as to how 
Garden City interpreted the building code at the time the overhead service door was added. Id., at 
ii 76. Mr. Hedge admits that to solely add the service door to the premises would not have required 
site engineering. Id., at ,r 77. 
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II. PROCElHJRAL HISTORY. 
Stem initiated this action on April 2, 2008, alleging that Prouty is responsible for the accident 
and Stem's alleged injuries under the common law theory of negligence. Specifically, Stem alleged 
Prouty was liable under a theory of premises liability. On December 4, 2008, Prouty advanced a 
Afotionfor Summary Judgment contending he had no premises liability because he did not know, 
nor should he reasonably have known, of the latent dangerous defect on the Premises (i.e. that the 
water meter lid could not withstand the weight of a loaded forklift). The Court agreed and on 
February 18, 2009 a Memorandum Decision was entered granting Prouty summary judgment on the 
issue of common law negligence/premises liability. 
However, Stem was pennitted leave to file an amended claim against Prouty on a theory of 
negligence per se. On or about February 26, 2009, Stem filed his Second Amended Complaint and 
Demand for Jury Trial. In the Second Amended Complaint, Stem alleges that Prouty materia1ly 
changed the use of that portion of the Premises between the building and Fenton Street when it 
installed the additional overhead door in the 1990s. In particular, Stem alleges that preceding the 
installation of the additional service door that area was a parking area, and that after the additional 
door was installed, the area's use was converted to a loading and unloading area where forklifts 
would be used. As such, Stem alleges that Prouty is negligent per se for failing to abide by Garden 
City ordinances and Idaho statutes at the time the additional service door was added. In particular, 
Stem alleges Prouty violated Garden City Code Section 6-2-9, which states the following -
All services pipes and fixtures on private property are the 
responsibility of the property owner and shall be kept in good repair 
and protected from freezing at the property owner's expense. The 
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property owner shall be responsible for all damage resulting from 
leaks or breaks in the service pipes and fixtures. Water will not be 
furnished to a water service where there is a leak in the service piping 
or a fixture and when a leak is discovered the water service may be 
discontinued immediately. If water service has been discontinued 
because of a leak, it shall not be turned on until all leaks have been 
repaired. 
Additionally, Stem alleges that Prouty violated Garden City Code Section 6-2-17, which provides 
as follows -
Construction methods and materials used in the installation of water 
main lines, water service lines, fire service lines and water system 
appurtenances shall conform to all material and construction 
specifications as may be provided by the public works director. 
Construction materials and workmanship not in accordance with the 
material and construction specifications shall be removed and 
replaced to conform with requirements at the expense of the installer. 
In essence, Stem alleges Prouty was negligent when the additional service door was added because 
he failed to obtain a building pennit which would have required proper design and engineering of 
the loading and unloading area for use by forklifts, including and adequate review and upgrade of 
the water meter lid. 
Stem alleges that when the building was originally constructed on the Premises by WMJ 
Properties, the area behind the building along Fenton Street was engineered for use as a parking lot, 
and that the use of that area was changed at the time the additional service door was added, thereby 
necessitating new site engineering. Stem alleges that the failure to obtain a building permit is a 
violation of Idaho Code Section 39-41-11 which requires procurement of building pennits under 
certain circumstances. In this instance, Stem alleges Prouty failed to obtain a building pennit as 
required by Garden City ordinance. Stem alleges that a Garden City ordinance had adopted the 
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Uniform Building Code, and that sections 106.1 and 106.3 of the Unifonn Building Code in 
existence at the time the additional service door was added required that a building permit be 
obtained. According to Stem, because Prouty failed to obtain a building permit he violated the laws 
and ordinances of Garden City, as well as Idaho Code Section 39-4126, which sets forth the penalties 
for failing to obtain a building permit. 
The essence of all of the foregoing arguments by Stem, and the referenced codes and 
ordinances, is an allegation by Stem that Prouty is negligent per se for failing to obtain a building 
pem1it when the additional service door was added. It does not appear from Stem's allegations that 
he makes any allegation that Prouty was negligent per se in the event he did obtain a building pem1it 
when the additional service door was added. 
Prouty now moves, once again, for summary judgment as to all claims presented in this 
action by Stem against Prouty. Based on the material and undisputed facts, summary judgment 
ought to be granted in favor of Prouty. 
III. STANDARD OF REVIEW. 
Summary judgment is governed by Rule 56, IDAHO RULES OF CIVIL PROCEDURE. The 
standard of review for a summary judgment motion, as articulated by the Idaho Supreme Court, is 
as follows 
Summary judgment is proper if the pleadings, depositions, and admissions on file, 
together with the affidavits, if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to a judgment as a matter of law . 
. .. [The] Court should liberally construe all facts in favor of the nonmoving party and 
draw all reasonable inferences from the facts in favor of the nonmoving party. 
Summary judgment must be denied if reasonable persons could reach differing 
conclusions or draw conflicting inferences from the evidence presented. If the 
moving party challenges an element of the nonmoving party's case on the basis that 
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no genuine issue of material fact exists, the burden then shifts to the nomnoving party 
to present evidence that is sufficient to establish a genuine issue of material fact ... 
[ t ]he nonmoving party must submit more than just conclusory assertions that an issue 
of material fact exists to establish a genuine issue. 
\Villie v. Board ofTmstees, 138 Idaho 131, 133 (2002) (internal citations omitted). 
IV. ARGlJI\IENT. 
A. There is a lack of facts demonstrating that the addition of a third overhead door to 
the Premises materially changed the use of the Fenton Street portion of the Premises. 
The central argument to Stem's negligence per se theory as to Prouty's liability for the 
unfo11unate accident that befell Stem surrounds a purported conversion of the use of the Premises 
at the time the additional service door was added in 1994. Stem alleges that "prior to this 
modification the primary use of that area behind 4686 Chinden Boulevard to the stai1 of Fenton 
Street. .. was ... parking spaces". See Second Amended Complaint, at~[ 60. Stem further alleges 
that Prouty "converted the use of that particular area behind 4686 Chinden Boulevard to include the 
use of that property as a loading and unloading area to which forklifts would be used" when the 
additional service door was added. See id. However, there are no facts which would be admissible 
in evidence to support Stem's allegations in this regard. Rather, the undisputed and material facts 
demonstrate that the building located on the Premises originally included two overhead service 
doors. All of the parties admit that the purpose of the overhead doors is to allow product and 
materials to be carried in and out of the building, including with the use of forklifts. Obviously, the 
two service doors originally installed in the Premises were placed to allow use of the forklifts. 
Additionally, the undisputed and material facts demonstrate that forklifts were used at the 
Premises in the area along Fenton Street even before the third overhead service door was added in 
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1994. This further bolsters the fact that this area was originally designed for use by forklifts. iltost 
important{v, there is no evidence to support the allegation that this area was ever used solely as 
a parking area. Rather, the undi!}puted and material facts demonstmte thllt the area along 
Fenton Street was always used as a loading area, that there were no marked parking stalls ill that 
area, and that some incidental parking may have taken place there from time to time, but the 
prim{lry use of tlte area was for loading and unloading. 
The facts demonstrate that the area along Fenton Street was always used as a loading and 
unloading area. It was never primarily designed or used for parking. As such, there is no evidence 
that the installation of a third overhead service door in 1994 converted the use of the premises in any 
manner. The addition of the third overhead service door served to simply allow an additional point 
of access into the building, which would accommodate further use of the area along Fenton Street 
in the s,m1e way it had been used since the building was originally constructed. Stem cannot prevail 
in his theory of negligence per se for the reason that there has never been any change in the use of 
the Premises, pm1icularly along the Fenton Street side of the building, since its original construction. 
Further, because there is no evidence to dispute Stem's contention that the original construction 
included appropriate site engineering and a building pem1it, it can only be inferred from the evidence 
that the original construction included appropriate site engineering and complied with the local 
building code in effect at that time. 
Stem also alleges that the area of the Premises along Fenton Street was originally engineered 
by WM3 Properties for use as a parking lot. See Second Amended Complaint, at~[ 69. Once again, 
Stem makes an allegation for which there is no factual support. The facts that would be admissible 
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in evidence demonstrate that WM3 Properties obtained a building pennit, and completed appropriate 
engineering, to have the building originally constructed on the Premises. Incident to the original 
construction the details called for the installation of two overhead service doors, \Vhich \Vere 
included for the obvious purpose of accommodating the loading and unloading of materials, 
including with the use of forklifts. The facts that would be admissible in evidence further 
demonstrate that forklifts were indeed used incident to the two overhead door access points to load 
and unload product in the Fenton Street area after the building was constructed, and before the third 
additional overhead service door was added. The facts demonstrate that forklifts were used 
throughout the Fenton Street area of the Premises for that purpose before the third door was added. 
Indeed, Stem has been unable to produce any facts demonstrating that the Fenton Street portion of 
the Premises were "engineered" for use as a parking lot as opposed to use as a loading area. 
B. There is a lack of any ft,cts demonstrating that Prouty failed to get a building permit 
1-vhen the third overhead door was installed at the Premises. 
Stem further argues that a building permit was not obtained at the time the third additional 
service door was added, and as a consequence thereof the proper engineering and building code 
compliance review was not met. Here again, there are no facts that would be admissible in evidence 
to support Stem's contention in this regard. Rather, the undisputed and material facts demonstrate 
that a building permit was in fact obtained for the installation of the third overhead service door. The 
contractor, Freedom Contractor/Larry O'Leary, recollects perfom1ingthe contracting services for the 
installation of the third door, and further recollects that the job would not have been done without 
a building permit. Prouty's recollection is that a building pennit was obtained. Garden City has no 
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records by which it can dispute the contention that a building permit was obtained. Stem has 
produced no evidence that a building pennit was not obtained. 
C Even assuming a building permit was not obtained when the third overhead door was 
added to the Premises, there is a lack of facts demonstrating that procurement ofa 
building permit would have resulted in modification of the subject ·vvater meter lid. 
Stem further contends that as part of the building permit process at the time the third door 
\Vas installed, site engineering would have been required. Stem's only evidence in this regard is the 
testimony of Stem's expert witness, Mark Hedge. However, Mr. Hedge testifies that the mere 
installation of an additional overhead service door would not require site engineering. It is 
undisputed that adding the overhead door was the only modification made to the Premises in 1994. 
As such, no site engineering would have been required. In addition, Mr. Hedge admits he has no 
knowledge as to how the building code was interpreted by Garden City at the time the third overhead 
door was added. Garden City has admitted that at the time the additional service door was added it 
would not have required site engineering incident to the issuance of a building permit for the 
installation of the additional service door. As such, there is simply no facts that would be admissible 
in evidence to suppo11 any contention that site engineering should have been undertaken in 1994 as 
part of the installation of the third overhead door. 
D. Prouty has not violated any statutes, ordinances, or building codes. 
As an incidental matter, Stern alleges that Prouty violated Garden City Code §6-2-9 by failing 
to keep the water meter lid in good repair. See Second Amended Complaint, at i1il 63-65. That 
pai1icular section of the Garden City Code requires a private property owner to repair and maintain 
water service pipes and fixtures. The water meter lid is not part of the private property owner's 
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water service system. Rather, the water meter lid is part of the City of Garden City's water service 
delivery system. Garden City has admitted as such. The Court has previously rnled that Prouty had 
no duty to maintain the lid. 
Stem further alleges that Prouty violated Garden City Code §6-2-17 by installing a water 
system appurtenance that did not conform to the material and constrnction specifications provided 
by the public works director of Garden City. See Second Amended Complaint, at ilil 67-69. 
Specifically, Stem alleges Prouty violated that code by not obtaining a building permit, or conducting 
proper engineering, at the time the additional service door was added. For the reasons set forth 
above, there are no facts which are admissible in evidence to support Stem's allegations in this 
regard. There is absolutely no evidence that Prouty failed to obtain a building permit. To the 
contrary, the evidence indicates a building permit was obtained. Also, the evidence indicates that 
engineering was completed. Further, the evidence indicates that under Garden City's building code 
interpretation at the time the third door was added, site engineering would not have been required 
incident to issuance of the building permit. As such, there is no merit to Stem's argument that had 
a building permit been obtained, an upgrade of the subject water meter lid would have been required. 
Stern also alleges that Prouty violated Idaho Code §39-4111 by failing to procure a building 
pennit at the time the third overhead service door was added. See Second Amended Complaint, at 
ilil 70-71, for the reasons set forth above, there are no facts that would be admissible in evidence that 
demonstrate that Prouty failed to obtain a building permit. Stem goes on in the subsequent 
allegations of his Second Amended Complaint to cite specific provisions of the Uniform Building 
Code, alleging that Prouty violated the same by failing to obtain a building permit when the third 
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additional service door was added. Second Amended Complaint, at iril 73-76. However, Stem 
is unable to come forth with any facts or proof that would be admissible in evidence demonstrating 
that Prouty failed to obtain a building permit when the third overhead service door was added. 
E. Summwy. 
1n short, the facts that would be admissible in evidence that have been developed in this case 
demonstrate that the building was originally constructed pursuant to a building pem1it issued by the 
City of Garden City, with proper engineering, and which included two overhead service doors along 
the Fenton Street portion of the Premises. Thereafter, forklifts were used to load and unload 
materials throughout the Fenton Street portion of the Premises, and with the use of the two overhead 
service doors originally included as part of the building. In 1994, Prouty obtained a building permit 
from the City of Garden City to add a third overhead service door to the building along the Fenton 
Street area. Appropriate engineering work was done to complete that task. At that time, Garden 
City's interpretation of its own building code was that site engineering was not required incident to 
issuance of a building pem1it to add an exterior door to a building. The third overhead service door 
was then installed on the Premises, and thereafter forklifts were continued in use along the Fenton 
Street area for the loading and unloading of materials. The Fen ton Street portion of the Premises has 
always been used as a loading area and there have been no modifications to that portion of the 
Premises without proper permitting. Because the facts indicate that the use of the Fenton Street area 
of the property never changed over time, and that any modifications to the premises since its original 
construction have been appropriately permitted, there is no merit to Stem's claim that Prouty is 
negligent per se. 
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V. CO'.\lCLUSION. 
For the foregoing reasons, and for those reasons previously stated in the Cowi's 
lvl emorandum Decision entered February 18, 2009, Defendant Prout_v 's Second A1otion for Summary 
Judgmenr ought to each be GRANTED. 
tJtlt 
DATED this 7 - day of October, 2009. 
RINGERT LAW CHARTERED 
by F;;;y=-PC-s..i.=£ 
James G. Reid 
David P. Claiborne 
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ORIGINAL 
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OCT O 9 2009 
J. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STA TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
vs. 
CITY OF GARDEN CITY, IDAHO and 
WESLEY C. PROUTY, 
Defendants. 
Case No. CV-PI-08-06177 
STATEMENT OF FACTS RE: 
DEFENDANT PROUTY'S SECOND 
MOTION FOR SUMMARY JUDGMENT 
COMES NOW the Defendant, Wesley C. Prouty, by and through his attorneys of record, 
Ringert Law Chartered, and submits this Statement of Facts in SUPPORT of Defendant Prouty 's 
Second Motion for Summary Judgment. 
I. Wesley C. Prouty (herein "Prouty") is the present owner of real property and improvements 
located at 4684-4688 Chinden Boulevard in Garden City, Idaho (herein "the Premises"). 
2. An accident took place at the Premises on November 29, 2006 when a water meter cover 
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collapsed under the weight of a forklift operated by Marc Jung (herein "Jung"), causing the 
forklift to tip over. 
3. When the forklift tipped over, it struck and injured John Stem (herein "Stem"), and Jung was 
also injured. 
4. At issue is whether Prouty is negligent per se for the failure to procure a building pennit 
when an overhead door was added at the Premises, among other collateral issues, making the 
historical use of the Premises the most relevant consideration. 
5. Max Stith is a resident of Boise, Idaho who is the President of a local company known as Tri 
State Electric and who was previously involved in a partnership that owned the Premises 
known as WM3 Properties. Deposition of Max Stith, at pp. 6, 8 (Mar. 31, 2009). 
6. The partners in WM3 Properties were Max Stith and his father, William, as well as Mark 
McKibben and Mike Peck. Deposition of Max Stith, at pp. 9 (Mar. 31, 2009). 
7. The sole purpose ofWM3 Properties was to own and manage the Premises. Deposition of 
l'vfax Stith, at pp. 9 (Mar. 31, 2009). 
8. When WM3 Properties purchased the Premises, it was vacant land. Deposition of Max Stith, 
at pp. 10 (Mar. 31, 2009). 
9. After WM3 Properties purchased the Premises, it constructed the building now located at the 
Premises, using the services as Wright Brothers Construction as its general contractor. 
Deposition of Jo,;fax Stith, at pp. 10 (Mar. 31, 2009). 
10. Jerrie Wolfe is an architect that was retained by WM3 Properties to design the building for 
original construction at the Premises. Deposition of Jerrie Wolfe, at pp. 5, 12-14 (Apr. 3, 
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2009). 
11. Mr. Wolfe's original design of the building located at the Premises included two overhead 
doors along Fenton Street to allow for a loading area. Deposition of Jerrie Wolfe, at pp. 27 
(Apr. 3, 2009). 
12. Mr. Wolfe did not do any site engineering or engineering for external water delivery to the 
Premises. Deposition of Jerrie Wolfe, at pp. 14, 16 (Apr. 3, 2009). 
l 3. Mr. Wolfe suspects that site engineering was not required by Garden City when the building 
was designed in 1985. Deposition of Jerrie Wolfe, at pp. 31 (Apr. 3, 2009). 
l 4. In ,manging construction, WM3 Properties applied for and received a building permit from 
Garden City in September of 1985. Deposition of Max Stith, at pp. 13, Ex. 1 (Mar. 31, 
2009). 
15. Garden City has no information at its disposal by which it can refute any statement that a 
building permit was applied for and received relative to the original construction of the 
bu i I ding at the Premises. Defendant Cizv of Garden City's Answers and Responses to 
Defendant Wesley C Prouty 's Second Set of Discove1y Requests upon Defendant City of 
Garden City, Idaho, at pp. 12-13 (May 18, 2009). 
16. The original construction of the building at the Premises resulted in the building now located 
at the Premises, which included three rental spaces. Deposition of Max Stith, at pp. 12 (Mar. 
3 l, 2009). 
17. The original construction of the building at the Premises included at least one overhead door 
to allow for loading and unloading of materials, including with use of a forklift. Deposition 
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of lvfax Stith, at pp. 42-43 (Mar. 31, 2009). 
18. The area between the building located on the Premises and Fenton Street is a designated 
loading and unloading area. Deposition of Wesley C. Prouty, at pp. 12, 14 (Aug. 5, 2008). 
19. Max Stith had no involvement in, and has no recollection of, - (a) planning concerning 
parking at the Premises; (b) how the parking spaces were ultimately arranged at the Premises; 
( c) how the water meter lids were situated at the Premises;( d) who placed/installed the water 
meter lids at the Premises; or (e) whether any portion of the Premises was engineered for 
forklift use. Deposition of Max Stith, at pp. 13-14, 17, 28 (Mar. 31, 2009). 
20. Max Stith does recall, however, that there was never any marked parking stalls behind the 
building along the Fenton Street side of the Premises. Deposition of Max Stith, at pp. 22, 24-
25, Ex. 2 (Mar. 31, 2009). 
21. Although three parking spaces were provided on the far end of the loading area, the area 
between the building and Fenton Street was never used exclusively for parking and was 
always used as a loading and unloading area, including in the area where the accident 
occurred. Deposition of Wesley C. Prouty, at pp. 89-91, 93 (Aug. 5, 2008). 
22. Similarly, other tenants from the 1994 era recall there were no marked parking stalls behind 
the building along the Fenton Street side of the Premises. Affidavit of Vince Kouba, at ii 8, 
T' 
..:_._). 
3, 4 (May 11, 2009). 
Max Stith never used a forklift at the Premises, and during the period of 1985 to 1994 never 
witnessed anyone using a forklift at the Premises. Deposition of Jvfax Stith, at pp. 18, 20 
(Mar. 31, 2009). 
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24. Max Stith recognizes that forklift use could have occurred during WM3 Propenies' 
ownership of the Premises, and Max Stith would not dispute Prouty's recollection that 
forklifts were used on the Fenton Street side of the Premises before Prouty purchased the 
Premises. Deposition of A1ax Stith, at pp. 42 (Mar. 31, 2009). 
25. Max Stith has not visually viewed the Premises in the past 15 to 20 years. Deposition oflvfax 
Stith, at pp. 17 (Mar. 31, 2009). 
26. One of the rental spaces was leased in 1992 to a business owned and operated by Prouty, 
known as Intennountain Interiors. Deposition of Max Stith, at pp. 12, 32 (Mar. 31, 2009). 
27. WM3 Propenies sold the Premises to Prouty in 1994. Deposition of Max Stith, at pp. 19 
(Mar. 31, 2009). 
28. Wesley Prouty purchased the Premises in 1994, although his business first began occupying 
a ponion of the premises by lease in 1992. Deposition of Wesley C. ProU(v, at pp. 6 (Aug. 
5, 2008). 
29. Since 1992, Prouty has used forklifts in the loading area between the building and Fenton 
Street to accept and make deliveries, including in the area where the accident in this action 
took place. Deposition of Wesley C. Prouty, at pp. 88-89, 93 (Aug. 5, 2008). 
30. Another one of the rental spaces was leased in 1994 to an entity known as Extreme Spons 
and operated by brothers Warren and Vince Kouba. Affidavit of Vince Kouba, at ii 2, 3, 4 
(May 11, 2009). 
31. Extreme Spol1s operated the center portion of the Premises, in between Intennountain 
Interiors and a landromat. Affidavit of Vince Kouba, at if 4 (May 11, 2009). 
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32. In early 1994, the Premises had overhead doors, but they only access the portion leased to 
Intennountain Interiors, and because Extreme Sports needed to use a forklift to ferry 
inventory in and out of its premises, an additional overhead door was installed in the late fall 
or early winter of 1994. Affidavit of Vince Kouba, at ii 54 (May 11, 2009). 
33. Before the overhead door was installed to access the po11ion leased to Extreme Sports, 
Extreme Spo11s bon-owed the forklift in the lntermountain Interiors rental spaces, and then 
operated that forklift in Fenton Street area of the Premises. Affidavit of Vince Kouba, at~! 
6 (May 11, 2009). 
34. Also, on a regular basis before the additional overhead door was added, a forklift was used 
by Intennountain Interiors throughout the Fenton Street area, including behind Extreme 
Sports and the laundromat, to load and unload carpet and other materials. Affidavit of Vince 
Kouba, at ~r 7, 9 (May 11, 2009). 
35. Other tenants besides Prouty used forklifts in the loading area, including the Kouba brothers. 
Deposition of Wesley C. Prou~v, at pp. 89-91 (Aug. 5, 2008). 
36. Lan-y O'Leary is a general contractor operating under the business name known as Freedom 
Contractors. Deposition of Larry Charles O'Leary, at pp. 10 (Apr. 14, 2009). 
37. Mr. O'Leary recalls a friend of his son, Vince Kouba, operating a jet ski shop out of the 
Premises. Deposition of Lany Charles O'Leary, at pp. 9 (Apr. 14, 2009). 
38. Mr. O'Leary has never done any contracting work for which he did not have the appropriate 
building permit. Deposition of Larry Charles O 'Lea,y, at pp. 14 (Apr. 14, 2009). 
39. With respect to any work done by Freedom Contractors in Garden City during the 1990s, Mr. 
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O'Leary is certain it was properly permitted because his nephew worked in Garden City 
Planning and Zoning, and his nephew always made sure "Uncle Larry" was on the right 
track. Deposition of Larry Charles O'Leary, at pp. 29 (Apr. 14, 2009). 
40. \fr. O'Leary has no independent recollection of, but does not dispute in any way Prouty's 
recollection of, Freedom Contractors installing an additional service door in the Premises in 
the mid 1990s, and Prouty paying Freedom Contractors for the same, and Freedom 
Contractors procuring the necessary building pennit for the same. Deposition of Larry 
Charles O'Leary, at pp. 26-27, 35-36 (Apr. 14, 2009). 
41. Garden City has no records by which it can dispute any statement that a building pennit was 
obtained for the installation of the additional overhead service door in the mid 1990s. 
Defendant City of Garden City's Answers and Responses to Defendant Wesley C. Prouty's 
Second Set of Discove,y Requests upon Defendant City of Garden Ci(v, Idaho, at pp. 13 
(May 18, 2009). 
42. The installation of the additional service door did not in any way change the use of the 
Premises or the area between the building and Fenton Street. Affidavit of Vince Kouba, at 
,: 10 (May 11, 2009). 
43. After Prouty occupied the Premises, he did have an additional overhead service door added 
to the building to accommodate loading and unloading through another entry point to the 
building. Deposition of Wesley C Prouty, at pp. 56 (Aug. 5, 2008). 
44. Prouty recalls having the installation of the overhead door engineered. Deposition of Wesley 
C Prou(v, at pp. 57 (Aug. 5, 2008). 
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45. Garden City has no records by which it can contradict Prouty' s statement that the overhead 
door was engineered before installation. Defendant City of Garden City's Answers and 
Responses to Defendant Wesley C. Prouty 's Second Set of Discovery Requests upon 
Defendant City of Garden Ci(v, Idaho, at pp. 13 (May 18, 2009). 
46. Garden City did not require any form of site engineering relative to the issuance of building 
permits in 1994. Defendant City of Garden Ci(y 's Answers and Responses to Defendant 
Wesley C. Prou(v 's Second Set of Discovery Requests upon Defendant City of Garden Ci(v, 
Idaho, at pp. 13-14 (May 18, 2009). 
4 7. Once the door was installed, forklifts were used in the loading area to come in and out of the 
building through that door, although they were even used in that area before the door was 
installed. Deposition of Wesley C Prouty, at pp. 69-70, 93 (Aug. 5, 2008). 
48. Deliveries of products would be made throughout the building area between the building and 
Fenton Street, and forklifts would operate throughout that area. Deposition of Wesley C 
Prouzv, at pp. 69-70, 93 (Aug. 5, 2008). 
49. Custom Rock Tops was a business that sold and installed granite countertops and it leased 
a portion of the Premises from Prouty beginning in July, 2006. Deposition of Gerald Gene 
Rhinehart, at pp. 13-15, Ex. 2 (Mar. 11, 2009). 
50. The principal of Custom Rock Tops is Gerald Rhinehart. Deposition of Gerald Gene 
Rhinehart, at pp. 7 (Mar. 11, 2009). 
5 l. According to Mr. Rhinehart, the Premises included an asphalt area along Fenton Street used 
for loading and unloading. Deposition of Gerald Gene Rhinehart, at pp. 17-19 (Mar. 11, 
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2009). 
52. Mr. Rhinehart never noticed any hazards in the loading area along Fenton Street. Deposition 
of Gerald Gene Rhinehart, at pp. 27 (Mar. 11, 2009). 
53. Mr. Rhinehart worked with Mr. Prouty for eight to ten years before the Custom Rock Tops 
lease in 2006, and during that time experienced and observed the use of the Fenton Street 
area of the Premises for loading and unloading product from semi trucks with forklifts. 
Deposition of Gerald Gene Rhinehart, at pp. 28, 75, 129 (Mar. 11, 2009). 
54. Jung has indicated that the Fenton Street area of the Premises was used for loading and 
unloading, and that it was not an area used for parking- in fact employees were not permitted 
to park in that area since it was a delivery area. Deposition of lv!arc Jung, at pp. 136, 13 7 
(Apr. 14, 2009). 
55. However, Jung admittedly has no knowledge of the use of the Premises before Mayof2006. 
Deposition ofAfarc Jung, at pp. 150 (Apr. 14, 2009). 
56. Jung never noticed any faded lines indicative of parking stalls in the area where the accident 
happened- the Fenton Street area of the Premises. Deposition a/Marc Jung, at pp. 151 (Apr. 
14, 2009). 
57. Since 1992, no one has ever modified the loading area, including the water meter covers, 
located adjacent to the Premises along Fenton Street. Deposition of Wesley C. Prouty, at pp. 
11, 18 (Aug. 5, 2008). 
58. Robert Ruhl is the Director of Public Works for Garden City. Deposition of Robert E. Ruhl, 
at pp. 7 (Oct. 28, 2008). 
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5 9. Garden City has no records whatsoever indicating that the water system and associated meter 
covers the Premises violated any city code. Deposition of Robert E. Ruhl, at pp. 42 ( Oct. 28, 
2008). 
60. At the time the water meter cover was originally installed at the Premises, its use would have 
been certified as appropriate by an engineer and Garden City would have attested to its 
placement in accordance with the engineer's plans. Deposition of Robert E. Ruhl, at pp. 
53 (Oct 28, 2008). 
61. The records related to the original installation and placement of the water meter lid at the 
Premises are not in the possession of Garden City. Deposition of Robert Ruhl, at pp. 61 
(Oct. 28, 2008). 
62. :tvlr. Ruhl believes that under some, but not all, circumstances a building pcm1it may be 
required for the change in use of all or part of a property. Deposition of Robert Ruhl, at 
pp. 64-67 (Oct. 28, 2008). 
63. Mr. Ruhl cannot say for certain that a change in the use of the Fenton Street portion of the 
Premises from a parking area to a loading area would have required a building pem1it or 
engineering review, but it may have been a possibility. Deposition of Robert E. Ruhl, at pp. 
64-6 7 ( Oct. 28, 2008 ). 
64. Mr. Ruhl has no personal knowledge as to how the Premises were used before, or even after, 
the additional overhead door was installed in 1994. Deposition of Robert E. Ruhl, at pp. 84 
(Oct. 28, 2008). 
65. Mark L. Hedge is a licensed professional civil engineer employed as an expert in this action 
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by and for Stem and Jung. Deposition ofl'vfark l. Hedge, at pp. 5, 9 (Apr. 2, 2009). 
66. However, Mr. Hedge has never performed any engineering services in the State of Idaho. 
Deposition ofl'vlark L. Hedge, at pp. 10 (Apr. 2, 2009). 
6 7. In reaching his opinions, Mr. Hedge relies upon the 1994 Uniform Building Code, 
specifically sections 106.1, 106.2 and 106.3, which provide that any alterations or 
modifications to a building require the procurement of a building pem1it from local 
authorities. Deposition of ivfark l. Hedge, at pp. 39, 46(Apr. 2, 2009). 
68. t-vfr. Hedge does not rely upon any other provisions of the building code, oron any municipal 
ordinances, in reaching his opinions. Deposition of Mark L. Hedge, at pp. 46-47 (Apr. 2, 
2009). 
69. It is the opinion of Mr. Hedge that Prouty should have retained a structural and site engineer 
when installing the additional overhead service door because of the change of use that 
resulted from the alteration. Deposition ofA1ark L. Hedge, at pp. 47 (Apr. 2, 2009). 
70. Mr. Hedge believes change of use is a "very important tl,ing" and that solely because Prouty 
changed the use of the Fenton Street portion of the Premises at the time the additional service 
door was added, he should have had site engineering completed. Deposition of Afark L. 
Hedge, at pp. 47-48 (Apr. 2, 2009). 
71. Site engineering would have revealed the possible misapplication of the water meter cover 
for a loading area and allowed an opportunity for the meter lid to be upgraded to allow for 
heavier use occasioned by a change of the area from a parking lot to a loading area, according 
to Mr. Hedge. Deposition of Mark L. Hedge, at pp. 48-49 (Apr. 2, 2009). 
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72. Mr. Hedge opines that it was negligence for Prouty not to get a building permit when the 
additional service door was added. Deposition of Mark L. Hedge, at pp. 49 (Apr. 2, 2009). 
73. However, Mr. Hedge has no knowledge that Prouty did not procure a building permit, has 
done no investigation of that issue, and also has no knowledge as to whether Prouty had 
engineering work done. Deposition of Mark L. Hedge, at pp. 50-51 (Apr. 2, 2009). 
74. Mr. Hedge believes the Fenton Street portion of the Premises was changed from a parking 
lot to a loading area when the additional door was added, although he has no knowledge of 
that area's use before the door was added and he has not interviewed any persons that have 
ever used the Premises. Deposition of Mark L. Hedge, at pp. 52-53, 63 (Apr. 2, 2009). 
75. Mr. Hedge has no knowledge as to when forklifts were first used at the Premises. Deposition 
ofi'vfark L. Hedge, at pp. 66 (Apr. 2, 2009). 
76. Mr. Hedge also has no knowledge as to how Garden City interpreted the building code at the 
time the overhead service door was added. Deposition of Mark L. Hedge, at pp. 59 (Apr. 2, 
2009). 
77. Mr. Hedge admits that to solely add the service door to the premises would not have required 
site engineering. Deposition of Mark L. Hedge, at pp. 75 (Apr. 2, 2009). 
DATED this Cj/!L day of October, 2009. 
RINGERT LAW CHARTERED 
by: Q==,P. ~ = 
James G. Reid 
David P. Claiborne 
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CERTIFICATE OF SERVICE 
1 hereby certify that a true and correct copy of the foregoing document was served on the 
following on this '/fi day of October, 2009 by the following method: 
DOLJGLAS W. CRANDALL 
CR4i\DALL LAW OF.FICE 
420 W. Main St., Ste. 206 
Boise, Idaho 83702 
Tckphone: (208) 343-1211 
Facsimile: (208) 336-2088 
E-Mail: dwc@crandall-law.net 
Allorney for Plaintiff 
JEFFREY T. SHEEHAN 
SHEEHAN LAW OFFICE 
420 W. Main St., Ste. 206 
Boise, 1daho 83702 
Telephone: (208) 287-4499 
Facsimile: (208) 336-2088 
E-Mail: csqjeff@aol.com 
Attorneyfor Plaimijf 
JAMES J. DA VIS 
ATTOR~EY AT LAW 
406 W. Franklin St. 
P.O. Box 1517 
Boise, Idaho 83 70 I 
Telephone: (208) 336-3244 
Facsimile: (208) 336-3374 
E-Mail: jdavis@davisjd.com 
Auorneysfor Defendant City of Garden City 
HON. MICHAEL R. MCLAUGIILIN 
DISTRICT JUDGE 
200 \V. Front St. 
Boise. Idaho 83 702-7300 
Telephone: (208) 287-7551 
Facsimile: (208) 287-7529 
E-Mail: dcmclaum@adav;eb.net 
Presiding Judge 
[KJ U.S. First Class Mail, Postage Prepaid 
LJ U.S. Certified Mail, Postage Prepaid 
[__] Federal Express 
LJ Hand Delivery 
LJ Facsimile 
LJ Electronic Mail 
~ U.S. First Class Mail, Postage Prepaid 
[__] U.S. Certified Mail, Postage Prepaid 
l_J Federal Express 
[__] Hand Delivery 
LJ Facsimile 
Ll Electronic Mail 
~ U.S. First Class Mail, Postage Prepaid 
Ll U.S. Certified Mail, Postage Prepaid 
LJ Federal Express 
LJ Hand Delivery 
Facsimile 
Ll Electronic Mail 
[~ U.S. First Class Mail, Postage Prepaid 
[__] U.S. Certified Mail, Postage Prepaid 
[_J Federal Express 
LJ Hand Delivery 
Ll Facsimile 
[_] Electronic Mail 
James G. Reid 
David P. Claiborne 
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JAMES J. DAVIS 
Attorney at Law 
406 W. Franklin St. 
P. 0. Box 1517 
Boise, ID 83701-1517 
Telephone: (208) 336-3244 
Facsimile: (208) 336-3374 
Email: jdavis@davisjd.com 
ISB #2185 
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OCT 162009 
J. DAVID NAVARRO, Clerk 
By CARLY LATIMORE 
DEPUTY 
Attorney for Defendant City of Garden City, Idaho 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, ) 
) 
Plaintiff, ) Case No. CV Pl 0806177 
) 
vs. ) 
) 
CITY OF GARDEN CITY, IDAHO) 
and WESLEY C. PROUTY, ) 
) 
Defendants. ) 
DEFENDANT CITY OF GARDEN CITY'S 
MOTION FOR SUMMARY JUDGMENT 
___________ ) 
COMES NOW Defendant City of Garden City, Idaho, by and through its 
attorney of record, James J. Davis, pursuant to Rule 56(b), Idaho Rules of Civil 
Procedure, and moves this Court for summary judgment on the basis that there is no 
evidence to support Plaintiff's negligence claim. This Motion is made and based upon 
the Affidavit of James J. Davis in Support of Defendant City of Garden City's Motion for 
Summary Judgment, Affidavit of Ron Overton in Support of Defendant City of Garden 
City's Motion for Summary Judgment, Defendant City of Garden City's Statement of 
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Material Facts Not in Dispute in Support of Defendant City of Garden City's Motion for 
Summary Judgment, and the Memorandum in Support of Defendant City of Garden 
City's Motion for Summary Judgment filed contemporaneously herewith, together with 
other authorities which may hereafter be filed. 
ORAL ARGUMENT IS REQUESTED. 
DATED this 16th day of October, 2009. 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 16th day of October, 2009, I served a 
true and correct copy of the foregoing DEFENDANT CITY OF GARDEN CITY'S 
MOTION FOR SUMMARY JUDGMENT upon the following attorneys by hand delivering 
copies thereof to said attorneys at the following addresses: 
Jeffrey Sheehan 
Sheehan Law Office 
420 W. Main St., Ste. 206 
Boise, ID 83702 
Douglas W. Crandall 
Crandall Law Office 
420 W. Main St., Ste. 206 
Boise, ID 83702 
James G. Reid 
David P. Claiborne 
Ringert Law Chtd. 
455 S. Third 
P. 0. Box 2773 
Boise, ID 83701-2773 
DEFENDANT CITY OF GARDEN CITY'S MOTION FOR SUMMARY 
JUDGMENT, Page 2 
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JAMES J. DAVIS 
Attorney at Law 
406 W. Franklin St. 
P. 0. Box 1517 
Boise, ID 83701-1517 
Telephone: (208) 336-3244 
Facsimile: (208) 336-3374 
Email: jdavis@davisjd.com 
ISB #2185 
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A.M'----_. 
OCT l 6 ioo9 
J DAVID NAVARRO, Clerk 
' By CARLY LATIMORE 
DEPUTY 
Attorney for Defendant City of Garden City, Idaho 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, ) 
) 
Plaintiff, ) 
) 
vs. ) 
) 
CITY OF GARDEN CITY, IDAHO) 
and WESLEY C. PROUTY, ) 
) 
Defendants. ) 
___________ ) 
Case No. CV Pl 0806177 
DEFENDANT CITY OF GARDEN CITY'S 
STATEMENT OF MATERIAL FACTS NOT IN 
DISPUTE IN SUPPORT OF DEFENDANT 
CITY OF GARDEN CITY'S MOTION FOR 
SUMMARY JUDGMENT 
Defendant City of Garden City ("Garden City") states that there is no 
dispute as to the following facts for purposes of its Motion for Summary Judgment: 
1. Plaintiff John Stem ("Stem") was employed by Custom Rock Top, 
Inc. on November 29, 2006. Second Amended Complaint and Demand for Jury Trial 
("Complaint"), ,r,r 15 and 18. Stem and co-employee Marc Jung ("Jung") were in the 
process of unloading granite from a delivery truck onto a forklift. !Q., ,r 18. Jung backed 
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MOTION FOR SUMMARY JUDGMENT, Page 1 
the forklift over a water meter lid. lg_., ,r 19. The water meter lid broke under the weight 
of the forklift's wheel, causing the forklift to tip over onto Stem. lg_., ,r 20. 
2. The accident occurred on premises owned by Defendant Wesley 
Prouty ("Prouty"). Deposition of Wesley C. Prouty ("Prouty Deposition"), p. 5, II. 8-18.1 
The water meter lid is located on the Fenton Street side of the property. lg_., pp. 12, 
I. 25-15, II. 6-10; p.17, II. 3-10, and Exhibit 1. 
3. The building, currently owned by Prouty, was previously owned by 
WM3, a partnership. Deposition of Max Stith ("Stith Deposition"), p. 8, II. 20-25, p. 10, 
II. 8-20.2 WM3 contracted with Wright Brothers Construction to build the building in 
1985. Id., p. 10, II. 18-23, pp. 12, I. 23-13, I. 20, p. 32, II. 18-23. 
4. There is no evidence in the record as to who constructed the water 
lines, meter, water lid, etc., on the property when the building was built in 1985. Stith 
Deposition, p. 18, 11.11-14, p. 21, 11.15-18, p. 40, II. 14-16. Stith, one of the partners in 
WM3, does not even know whether the water utilities to the property were engineered in 
1985. Stith Deposition, p. 52, II. 8-12. He also does not know whether the area where 
the accident occurred was engineered for use of a forklift. Id., p. 28, II. 17-25. Similarly, 
the architect for the project, Jerrie Wolfe, did not have responsibility to engineer the 
external water sources to the building. Deposition of Jerrie Wolfe ("Wolfe Deposition"), 
1 The Prouty Deposition is attached to the Affidavit of James J. Davis in Support 
of Defendant City of Garden City's Motion for Summary Judgment as Exhibit D. 
2 The Stith Deposition is attached to the Affidavit of James J. Davis in Support 
of Defendant City of Garden City's Motion for Summary Judgment as Exhibit G. 
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pp. 12, I. 24 - 14, I. 22.3 Wolfe guessed that WM3 had responsibility to include the 
engineering for the external water sources to the building. lg., p. 14, II. 15-22. Wolfe 
could not remember, but he speculated that no civil engineer was actually involved in 
the construction of the project in 1985. lg., pp. 30, I. 22 - 31, I. 13. Garden City does 
not have records for the building dating back to 1985. Ruhl Deposition, pp. 61, I. 15 -
62, I. 3. 
5. Even though it is unknown who specifically constructed the water 
lines, meter, and meter lid to the building, the standard industry practice in 1985 is that it 
was the owner's responsibility to construct it. Wolfe Deposition, p. 38, II. 9-20; p. 52, 
II. 11-18; Deposition of James Glancy ("Glancy Deposition"), pp. 32, I. 15 - 33, I. 3.4 
6. By ordinance, after the water lines, meter and lid were installed by 
the owner of the building, Garden City took ownership and had a duty to maintain the 
water meter lid. Deposition of Robert E. Ruhl ("Ruhl Deposition"), pp. 28, I. 19 - 29, 
I. 35; Garden City Ordinances 6-1-2, 6-2-1 -6-2-2.6 
3 The Wolfe Deposition is attached to the Affidavit of James J. Davis in Support 
of Defendant City of Garden City's Motion for Summary Judgment as Exhibit H. 
4 The Glancy Deposition is attached to the Affidavit of James J. Davis in 
Support of Defendant City of Garden City's Motion for Summary Judgment as Exhibit A. 
5 The Ruhl Deposition is attached to the Affidavit of James J. Davis in Support 
of Defendant City of Garden City's Motion for Summary Judgment as Exhibit E. 
6 The Garden City Ordinances are attached to the Affidavit of James J. Davis in 
Support of Defendant City of Garden City's Motion for Summary Judgment as Exhibit I. 
Pursuant to Idaho Rule of Evidence 201, the Court is requested to take judicial notice of 
Garden City's Ordinances. State v. Doe, 146 Idaho 386, 195 P.3d 745 (Ct. App. 2008) 
(affirming the trial court taking judicial notice of a City of Caldwell ordinance). 
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7. Garden City does not dispute that after the accident it was 
determined the water meter lid was a proper lid for use in a parking lot, but it is not an 
appropriate water meter lid to use where forklifts are being utilized. Deposition of 
Robert E. Ruhl ("Ruhl Deposition"), p. 64, II. 7-19 and p. 67, II. 6-15. If Garden City had 
been made aware of the use of forklifts in the area of the meter lid, Garden City would 
have required the owner of the property to change the lid. l_g., pp. 76, I. 23 - 77, I. 6; 
Garden City Ordinance§§ 6-2-12 and 6-2-17. 
8. One of the original tenants in the building operated a laundromat. 
Stith Deposition, p. 11, II. 6-20. Patrons and employees of the laundromat parked on 
the Fenton Street side of the property near the water meter lid that broke in the 
accident. l_g., pp. 24, I. 7 - 25, I. 20. Stith did not believe that any parking spaces at the 
building were lined spaces. lg_., pp. 64, l. 6 - p. 65, I. 13. Prouty, however, testified that 
there were lined parking spaces on the Fenton Street side of the laundry near the 
laundromat and subject meter lid. Prouty Deposition, pp. 12, I. 25 - 15, II. 6-1 O; p. 17, 
II. 3-10, and Exhibit 1. 
9. There is no evidence in the record that Garden City knew the water 
meter lid was designed for use in a parking lot as opposed to use where forklifts are 
being operated. There is no evidence that Garden City knew that forklifts were being 
operated near the water meter lid. There is no evidence that there was any deficiency 
in the lid that required repair. 
10. Garden City reads water meters once a month. The meter reader 
inspects the meter lids for physical damage when the meters are read. Ruhl 
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Deposition, pp. 33, I. 16- 35, I. 20; pp. 71, I. 21 - 72, I. 12. The meter reader reads the 
meters with a touch meter reader. Id., p. 58, II. 14-21; p. 72, II. 7-10. 
11. Stem's liability expert witness, Mark L. Hedge ("Hedge"), a civil 
engineer, has no opinions critical of Garden City in this case. Deposition of Mark L. 
Hedge ("Hedge Deposition"), p. 9, II. 2-23; and pp. 81, I. 13 - 83, I. 3.7 
12. Federal OSHA regulations specify that it is the employer, in this 
case Custom Rock Tops, Inc., that is responsible for insuring safe operation of forklifts, 
including workplace conditions and surface conditions where the vehicle will be 
operated. 29 C.F.R. §§ 1910.1 -1910.5; 1910.23{e)(7); and 1910.178.8 
13. The forklift being used at the time of the accident was not designed 
for use on outdoor, uneven terrain. It had solid, rather than pneumatic, tires with a very 
high pounds-per-square-inch footprint. The pounds-per-square-inch down pressure on 
the steering tire that was on the meter lid when it broke is approximately 90 pounds per 
square inch. A forklift with pneumatic tires would have a significantly lower pounds-per-
square-inch footprint. For instance, even a mid-sized automobile only has 19 pounds 
per square inch of down pressure. Report of Ron Overton, pp. 2 and 7.9 
7 The Hedge Deposition is attached to the Affidavit of James J. Davis in Support 
of Defendant City of Garden City's Motion for Summary Judgment as Exhibit B. 
8 Copies of the CFRs are attached to the Affidavit of James J. Davis in Support 
of Defendant City of Garden City's Motion for Summary Judgment as Exhibit J. 
9 The report of Ron Overton is attached to the Affidavit of Ron Overton in 
Support of Defendant City of Garden City's Motion for Summary Judgment. 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, ) 
) 
Plaintiff, ) 
) 
vs. ) 
) 
CITY OF GARDEN CITY, IDAHO) 
and WESLEY C. PROUTY, ) 
) 
Defendants. ) 
___________ ) 
Case No. CV Pl 0806177 
MEMORANDUM IN SUPPORT OF 
DEFENDANT CITY OF GARDEN CITY'S 
MOTION FOR SUMMARY JUDGMENT 
INTRODUCTION 
Plaintiff John Stem ("Stem") was injured in a work-related accident on 
November 29, 2006, when a forklift operated by a co-employee tipped over onto Stem's 
leg. The forklift tipped over when it drove across a water meter lid that broke under the 
weight of the forklift. Defendant City of Garden City ("Garden City") owns the water 
meter lid. All of Stem's negligence claims against Garden City are based upon the 
inadequacy of the weight capacity of the water meter lid to support the weight of a 
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forklift See, Second Amended Complaint and Demand for Jury Trial ("Complaint"), 
,m 22-23. 
Garden City is entitled to summary judgment because it did not breach 
any duty to Stem. The water meter lid was located on private property owned by co-
Defendant Wesley C. Prouty ("Prouty"). The water line running from Garden City's 
water main to Prouty's building was installed in approximately 1985. The owners of the 
property had responsibility to construct and install water lines, meters, and water meter 
lids in accordance with established standards. By ordinance, once the water lines and 
appurtenances were installed, they became the property of Garden City. There is no 
evidence in the record that prior to the accident Garden City knew the water meter lid 
was not rated for forklift use or that forklifts were being used in the area of the water 
meter lid. 
In addition, there is no evidence in the record that there was any problem 
with the water meter lid prior to the accident. Garden City's water meter reader 
inspected the lid monthly when the water meter was read. There is no evidence that the 
meter reader failed in the monthly inspections of the water meter lid. 
In short, there is no evidence that Garden City failed to perform any duty 
owed to Stem. 
STATEMENT OF MATERIAL FACTS 
A detailed Statement of Material Facts Not in Dispute is filed 
contemporaneously herewith. Only the critical facts are addressed here. 
There is no real dispute as to the circumstances of the accident or Garden 
City's ownership and corresponding duty to maintain the water meter lid. There is 
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likewise no dispute that after the accident it was determined the water meter lid was not 
an appropriately-designed lid for use where forklifts were being operated. 
There is no evidence in the record, however, that Garden City was aware 
of the rated capacity of the lid prior to the accident or that forklifts were being operated 
in the area. Further, there is no evidence in the record that there were any other 
deficiencies in the lid. The lid was inspected once a month by the meter reader. In 
addition, there is no evidence in the record from any other party or witness that there 
had been any problem with the lid in the approximate 20 years it had been there. 
The water line, meter, and water meter lid to the property were installed at 
the premises in approximately 1985 by a contractor hired by the original owners of the 
building. The original owners of the building had the responsibility to have the water line 
and appurtenances installed to appropriate engineering standards. By ordinance, 
Garden City became the owner of the lid. Other than its ownership of the lid, there is no 
evidence that Garden City did anything to cause Stem's injuries. 
Stem's liability expert, Mark Hedge, testified that he had no evidence that 
Garden City had done anything wrong. He testified as follows: 
Q. Okay. Are you rendering any opinions in this case 
that are in any way critical of the City of Garden City? 
A. The only thing I'm concerned about is-is if whoever 
was reading the meters would have noticed the loading-
heavier vehicle loads in the area around the manhole. 
I would assume that it's probably a common thing or-that 
some of these manholes end up falling in parking areas; 
and I would hope that if an unsafe situation was observed 
by Garden City staff or any public entity's staff, that-that 
they would bring up, you know-this is a light-duty 
manhole, and they know it. 
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You can pick them up with your hand rather than-so, you 
know, I would hope that-that these sort of things could be 
averted some time in the future. It was a horrible accident 
Mr. Stem had. 
Q. Do you have any information that anyone from the 
City of Garden City, in fact, observed loading and unloading 
behind this building at any time that they were checking the 
meters? 
A I have no idea. 
* * * 
Q. Other than the potential for a meter reader from the 
City of Garden City to observe loading and unloading in the 
area, is there anything else that you've been provided that 
would have put the City of Garden City on notice that the 
particular water meter lid that broke was not appropriate for 
the work activities that the City of Garden City could have 
anticipated were being done on the site? 
THE WITNESS: Could you re-read that question for me. 
(The record was read.) 
THE WITNESS: No. 
Deposition of Mark L. Hedge, pp. 81, I. 13 - 83, I. 3 
(emphasis added}1. 
ARGUMENT 
The Idaho Supreme Court recently clarified that a public water utility's 
liability for injuries allegedly caused by a water meter lid arise from general negligence 
principle rather than premises liability rules. In Hansen v. City of Pocatello, 145 Idaho 
700, 184 P.3d 206 (2008}, the plaintiff was injured while walking on a sidewalk. She 
stepped on the lid of a water meter box that flipped up because it was unsecured at the 
1 Deposition of Mark L. Hedge, pp. 81, I. 13 - 83, I. 3. The cited portions of Mr. 
Hedge's Deposition are attached to the Affidavit of James J. Davis in Support of 
Defendant City of Garden City's Motion for Summary Judgment as Exhibit B. 
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time. The plaintiff asserted that the City of Pocatello, who owned the lid, was negligent 
in not securing the lid. The district court judge granted summary judgment to the City of 
Pocatello. The summary judgment was affirmed on appeal. 
Initially, the Idaho Supreme Court clarified that City of Pocatello's duty of 
care arose from general negligence principles rather than premises liability analysis. 
The Court held: 
Here, the City was the operator of a water utility and, in that 
capacity, was responsible for maintaining the waterworks. 
including the water meters, in a reasonably safe condition. 
145 Idaho at 703. 
The Court cited with approval an earlier Idaho case, C.C. Anderson Stores Co. v. Boise 
Water Coro., 84 Idaho 355, 359, 372 P.2d 752, 754 (1962), for the proposition that a 
city operating a water system is not an insurer against injury. Its liability is dependent 
upon its being negligent. Jg_. 
The Supreme Court then turned to the question whether the city breached 
a duty to the plaintiff. The Court found that the plaintiff had not presented evidence of 
any negligence by the city. The Court's reasoning is applicable here. The Court held: 
Hansen had the obligation of showing that her injuries were 
caused by the negligence of the city. Under the facts of this 
case, she would be required to prove that the city employee 
negligently left the lid of the water meter askew when he 
read the water meter nine days before her accident. 
Although there was no direct evidence that he did so, 
Hansen argued that the happening of the accident itself 
gives rise to an inference that he left it askew. Another 
explanation is that someone else left the lid askew, since 
the water meter was located on a public sidewalk and its lid 
was not difficult to remove. Hansen cannot point to any 
evidence indicating that one explanation is more plausible 
than the other. Because Hansen presented no evidence 
that would remove this issue from the realm of speculation, 
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we conclude that the district court properly granted 
summary judgment. Id. 
Like the plaintiff in Hansen, Stem cannot offer evidence that Garden City 
was negligent. There is no evidence that there was a defect in the lid. There is no 
evidence that Garden City was aware of the rated capacity of the lid prior to the 
accident or that forklifts were being operated in the area. Under the circumstances, 
Garden City is entitled to summary judgment.2 
2 Garden City acknowledges that the accident and injuries to Stem are tragic. 
In the event that Garden City and Prouty are granted summary judgment, however, 
Stem is not rendered remediless. He has sought and been awarded worker's 
compensation benefits. Deposition of John Stem, pp. 33, I. 5 - 38, I. 8. The cited 
pages of the Deposition of John Stem are attached to the Affidavit of James J. Davis in 
Support of Defendant City of Garden City's Motion for Summary Judgment as Exhibit F. 
From Garden City's perspective, it is appropriate that Stem's remedy in this case 
is against his employer. The employer violated numerous safety standards, including 
using an inappropriate forklift with solid, rather than pneumatic, tires that unquestionably 
caused the meter lid to break; failing to provide training to a forklift driver; failing to 
inspect workplace conditions; etc. Report of Ron Overton. The report of Ron Overton 
is attached to the Affidavit of Ron Overton in Support of Defendant City of Garden City's 
Motion for Summary Judgment. Indeed, Jung, the forklift operator, testified that he had 
not been certified to operate the forklift; he had never seen an operating manual for the 
forklift; Custom Rock Tops, Inc. had no safety meetings prior to the accident; there was 
no safety program that included worker training, operating licensure, and a timetable for 
reviewing and revising the forklift program; he was provided no training with regard to 
operating the forklift on various surfaces; he did not personally check the surface area 
where the forklift was going to be operated; and he was never instructed that a helper 
must not be near the forklift load. Deposition of Marc Jung, pp. 17, 101-103, and 115-
116. A true and correct copy of the Deposition of Marc Jung is attached to the Affidavit 
of James J. Davis in Support of Defendant City of Garden City's Motion for Summary 
Judgment as Exhibit C. 
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DATED this 16th day of October, 2009. 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 16th day of October, 2009, I served a 
true and correct copy of the foregoing MEMORANDUM IN SUPPORT OF DEFENDANT 
CITY OF GARDEN CITY'S MOTION FOR SUMMARY JUDGMENT upon the following 
attorneys by hand delivering copies thereof to said attorneys at the following addresses: 
Jeffrey Sheehan 
Sheehan Law Office 
420 W. Main St., Ste. 206 
Boise, ID 83702 
Douglas W. Crandall 
Crandall Law Office 
420 W. Main St., Ste. 206 
Boise, ID 83702 
James G. Reid 
David P. Claiborne 
Ringert Law Chtd. 
455 S. Third 
P. 0. Box 2773 
Boise, ID 83701-2773 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DlSTRlCT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, } 
) 
Plaintiff, } 
) 
vs. ) 
) 
CITY OF GARDEN CITY, IDAHO) 
and WESLEY C. PROUTY, ) 
) 
Defendants. ) 
STATE OF OREGON } 
County of W~shlM~l/\ ) ss. 
w 
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AFFIDAVIT OF RON OVERTON 
IN SUPPORT OF 
DEFENDANT CJTY OF GARDEN CITY'S 
MOTION FOR SUMMARY JUDGMENT 
RON OVERTON, being first duly sworn, deposes and states as follows: 
1. I am Ron Overton. President of Overton Safety Training, Inc, 
have been retained by Defendant City of Garden City as an expert witness in this case. 
My credentials are attached hereto in my Professional Resume, dated August 1, 2009. 
1/3 
AFFIDAVIT OF RON OVERTON IN SUPPORT OF DEFENDANT CITY OF 
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2. I have authored a report in this case, dated September 10, 2009, a 
true and correct copy of which is attached hereto. The opinions expressed in the 
attached report are based upon my education, experience, training, and applicable 
industry standards. 
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SUBSCRIBED AND SWORN to 
otary Public for Oregon 
Residing at: 8:[oh.g 1 6/? 
Commission expires: It :ot ~ ZpU-, 
OFFICIAL SEAL 
SUSAN ~ SKAVHAN 
NOTARY PUBLIC OREGON 
COMMISSION NO. 4332..<14 
MY COMMISSIQ.N_ EXi'1RES NOV. 08 201 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 16th day of October, 2009, I served a 
true and correct copy of the foregoing AFFIDAVIT OF RON OVERTON IN SUPPORT 
OF DEFENDANT CITY OF GARDEN CITY'S MOTION FOR SUMMARY JUDGMENT 
upon the following attorneys by hand delivering copies thereof to said attorneys at the 
following addresses: 
Jeffrey Sheehan 
Sheehan Law Office 
420 W. Main St., Ste. 206 
Boise, ID 83702 
Douglas W. Crandall 
Crandall Law Office 
420 W. Main St., Ste. 206 
Boise, ID 83702 
James G. Reid 
David P. Claiborne 
Ringert Law Chtd. 
455 S. Third 
P. 0. Box 2773 
Boise, ID 83701-2773 
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James J Davis 
Attorney at Law 
406 W Franklin Street 
PO BOX 1517 Boise ID 83701-1517 
Re: John Stem v Garden City 
OVERTON Safety Training, Inc. 
September 10, 2009 
As per your request. OVERTON Safety Training has been retained as an expert witness by Garden City 
and your firm to provide expert opinion on cause. reason, and applicable contributors with regard to the 
forklift operator accident of November 26, 2006 in the case of John Stem v Garden City. 
For the past 15 years OVERTON Safety Training, Inc. has been the solely approved equipment safety 
training provider for three of the largest forklift sales and rental companies on the west coast. 
• All 26 Pape Material Handling locations in the six western states (they are the Hyster and Ingersol Rand 
forklift Distributor) for the past six years. 
• All 6 Coast Crane Company locations in Oregon, Washington, Alaska and Hawaii (they are the Lull, 
Toyota, Gradall and Manitex forklift distributors) for the past 15 years. 
• All 16 Star Rentals and Sales locations in Oregon and Washington State. (they carry Gehl, Toyota, IR, 
Lull, Carelift, Genie, Kubota, and Clark forklifts) for the past 10 years. 
As the solely approved and preferred safety training vendor for these three large companies, I have gained 
an in-depth knowledge into the design, intended application, inspection, use and operation of a very wide 
variety of forklift trucks including Class 1, 4 & 5 sit down rider types. Hundreds of times in the past 10 years 
we have been asked to provide not only professional training and evaluations on forklift trucks but also to 
provide expert opinion on which forklift truck would best fit the client needs prior to executing a large 
contract rental agreements or large contract purchasing of forklift trucks. 
I have been asked to and provided multiple training seminars for Oregon OSHA and Washington State 
compliance officers and consultants on the topic of forklift trucks, selection, use, misuse, inspection, training 
requirements, proper use and safe operation as well as assisted OROSHA with developing it's new forklift 
safety materials. 
My specific professional resume is attached separately. 
Publications and Regulations Utilized 
I have utilized and will reference the following list of safety standards, industry safety sources and federal 
regulations to draw my conclusions and in presenting my opinion as to the cause and contributing factors in 
the accident. 
• Federal forklift law 29CFR1910.178 
• ASME Safety Standard for Low and High Lift Trucks 856.1 (v 2004) 
• Hyster Operators Manuals for E series lift trucks 
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Documentation Reviewed 
I have reviewed and used the following court documents in drawing my conclusions and in presenting my 
opinion as to the cause and contributing factors in the accident. 
• OSHA Citation Custom Rock Tops January 05, 2007 
• Second Amended Complaint dated February 26, 2009 
• OSHA report dated March 6, 2007 Hockett 
• OSHA report dated January 26, 2007 Hockett 
• OSHA report dated January 11, 2007 Hockett 
• OSHA report dated January 5, 2007 Hockett 
• OSHA report dated January 11, 2007 Terrill 
• Deposition transcript of Gerald Rhinehart March 11 , 2009 
• Deposition transcript of Gerald Rhinehart (volume 2) Ma 15, 2009 
• Deposition transcript of John Stem May 12, 2009 
• Deposition transcript of Marc Jung April 14, 2009 
• Deposition transcript of Wesley Prouty August 5, 2009 
• Deposition transcript of Lance Anderson (partial exhibit 3, full exhibit 5) July 10, 2008 
• Johnson Engineering Report September 3, 2009 
• Garden City Police Report 
• Idaho Vehicle Collision Report 
• Photos supp.lied by client 
Data on Equipment Involved (Forklift Truck) 
Hyster electric sit down rider forklifts are commonly 
referred to as a Class 1 iitt truck in the industry. The "50" 
series generally denotes the rated capacity of the forklift 
truck at a 24" load center (distance from the load 
backrest) to the center of gravity of the load. The "50" 
denotes a 5,000 lb rated capacity at a 24" load center. 
However this model has a rating of 4250 lbs at a 24" 
load center. Most pallets are 48" wide (center would be 
24") and the forklifts are designed to carry evenly 
distributed load resting on the forks. This classification 
has very little ground clearance as it is designed to be 
used on a solid supportive flat surface such as concrete 
slabs in warehouse applications which are clear of any 
obstructions or hazards. 
It is not designed for any rough, uneven, hazardous or unsupportive terrain. These types of lift trucks are 
designed to handle static loads (no motion or movement) as opposed to dynamic loads (load moves or in 
motion). They are also designed to carry loads on the forks as close to the ground as possible to maintain 
side stability. 
See the next four pages for specification information about the actual model. This literature came directly 
from the Hyster Company, and Pape Material Handling Inc. in Portland, Oregon. 
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Figures represent inches, and in brackets, millimeters. 
J ___ _ 
48.3" 
112Z1mm) n.S" 
(572mm) 
I 
I 
UPRIGHT 
STAND,lllP 
FREI! LIFT 
3·STAGE 
WIDE 3-STAGE 
4-STAGE 
A 
12.5 (315) 
12.1 (320) 
14 .2 (360) 
13.8 (350) 
11,l ('15! 
OPTIONAL TILT 
9" FOR WAR 0. 60 &ACK 
50 FORWARD. so BACK It 
8 C 
74.5 (I 890) 23.2 (590) 
H.I 11 89S) n .2 15901 
71.Z (I 935) 23.1 1610} 
75 .1 C1 925) 21.1 1730) 
71.2 (I 985) 29.4 1745) 
ttRequhed tor all l"lolOh BIi updghls lnclud ing 3-Slage and 4-Stage 
and late,al C1isplacetnen1 ellacl'\meM appllcallon.!;: . 
{jWltPl 0pl ion al w ide 1ro&d, d1meos.lon s Increase,,, (102 mm) 
*For 34 .0&" (865 mml 1ono bauory compar,mtnl, add 3" (76 mm) 10 
truck ovorhanQ: add 2.5M (64 mm) 10 O .T.A .• and 90° tlacklna 1h10; 
add O.&P' (20 mm) lo 90° lnlstS,K.llng alsl•. 
39'' 
(990) 
&uT 
C:DIIPtlliai.D 
83" 
( 21lQ) 
OPTIONS 
48 Volt System 
UL C!esslllcatlons: 
Types EE. ES 
Sleerlng Column Mounted Lever 
Uprights: 
Standard 
Free Litt 
3-Stage 
Wide 3-Stege 
4-Stage 
Spec/al Utt Heights 
High Litts 
Banery Compar1ment Sl:l;e: 
34.06" (B65 mm) long 
Wide Tread 
Drive Tires: 
18 x 9 x 12.1-Smoolh 
18 x Bx 12.1-Poly or Non Marl<ing 
18 x 9 x 12.1-Non Marking 
18 X 9 X 12.1- Lug 
18 x 9 x 14-Low Profile 
S1eer Tires: 
16 X 5 X 10.5--Poly 
16 x 6 x I 0.5-Non Marking 
Bal1ery Connector-Anderson Type EC 
Banery Indicator-With Lift Interrupt 
Forks: · 
Lengths as Specified 
Polished and Tapered 
Lights 
Special Paint 
Fire Extinguisher 
Free~er Construction 
Corrosion Construc~on 
Retractable Overhead G'uard 
Integral Side Shltt Carriage 
4 
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HYSTER 
ELECTRIC 
50 ••MOCEL ESOB: 5,000 lb. al 24" load center 183.000 ln.- lb. 2 500 kg at 500 mm· load center 210800 cm-kg 
""CAPACITIES shown are ror truck, equ ipped wit/I S1andard or Free Lill Upright up 10 150" (3 81 a mm) maximum !one heigh!. 35N (915 mm) 
standard carriage, 46" ( I 220 mm) !orl<s and minimum weight ba11ery, Ccnlacl your dealer to, capacity Information with 01her equipment. 
•NOTE: Porlo1m1r.ce speclricailon:s are affcic:ied by the condlllo" ot u,e v1hic le .and now it 11 e-Quip04d , H ~,n H tl'Lo not;.11• .ind con -
dlHon of th• opt.11al ij"1Q arH , If lhese spec: itfcaHon.s a,ita critic.al, the ptopo~•d appncallon :1,hou ld O• dl$C:us.ud whh YO\Jt dt•ler. Fo r PERFORMANCE 1aeto,1, alloc1tnq travel spaed. see dis.cuulon In: HYSTER Elecuic: Truck P,oducl Mat'uar, -SecHcn 2 .01JnCler EleetJ lc 1 ruck T11~e1 Speeds. 
•LIFTING-LOWERING 11/min (m/sec) 
Upri hts 
SIandard 36 Voll 48 Volt 
Free Lill 36 Voll 48 Voll 
Lilting 
3 -Stage 36Voll 48 Volt 
4-Stage 36Voll 48 Volt 
Slandard 
Lowering Free Lilt 3-Slane 
4-Slaoe 
•TRAVEL SPEEDS 
36 Voll 
48 Volt 
EQUIPMENT 
Complete ES0B truck has 130" (3 300 mm) standard up-
right. 36" [915 mm) carriage wit/l load backsest extension. 
36" (915 mm) forks. dual 36-voll/ 48-vol1 eleclrical com-
ponenls, power steering. seat actualed brake, Anderson 
type SB b,attery connector. ballery ind icator maier, power 
circuil fuses, hour meter. operator's overhead guard and 
UL ClassifJcatlon E. Banery not included. 
Other equipment is as follows : 
CARRIAGES Hook Type with Load Backrest Extension 
Overa ll width, in.: Std .• F.L. & 3-Stage... 37" (940 mm) 
Wide 3-Stg .. 4-Stage . . 43" (1 090 mm) 
ITA Class Mount ing 11 
FORK SPACING Inside lo ins ide. min .... . , . • • . • . . . . . . 0 
Oulside 10 outs ide, max.: 
Sid .. F.L. & 3-Stage .. , ....... ... . _. 35" (890 mm) 
Wide 3-Stage. 4-Stage. , . . . . . . . . . . . 41" ( 1 040 mm) 
(With load backrest exlension. sublracl 3" or 76 mm 
from ouIside 10 outside. max. dimensions above.) 
FORKS 1.5" x 5" x 30" lo so• (38 x 127 x 760 IC 1 525 mm) long 
(0\her sizes and lypes available.) 
TIRES Dr ive . .. , , ,, . .. .. • ... ,.,., ... . . .. . .. .. 18 x8x 12.1 
Sleering ..... . ..• . . , , . . , . _... . . . . • . . . 16 x 6 x 10.5 
WEIGHT 
Complele truck approx imate we ight: (Banery not included) 
E50B , . ... . . . ... .. .. . , . ..... , . 6,550 lb. 2 980 kg 
Ho load Aeled load 
11:SOB £SOB 
90 :a:A[ 50 ;q:25; 
118 i~tl.Oi 74 lf.M 
71 ~oia§i 42 'at,. 
98 /&".Ml 68 !o.aZ 
74 ,b.91: 44 1°'b: 
101 
= 
70 
I~ 74 48 
102 Q_l;l 74 ·0.311 
ea 11".t 105 r,,r,:,,• 
78 '0 .1 100 l0.5 t l 
78 •fl 100 !OJr.1'! 
ns 'ru 144 !1).ni 
mph (km/h) 
Ha 10•4 Reted load 
E>H E508 11_, rfaj 6.8 Krf 9.4 fi; 7.4 
.ELECTRONIC CONTROL SYSTEM: Solid stale General Electric 
Model EV-1 B SCA conlrol system is ac luated by Hyster exclusive 
MONOTROL• pedal which provides smooth acceleralion. quick 
diraclional change and eteclronic braking with a single peda l. 
Control panel is housed in a water and dust resistant compar1 -
men1, localed lor opt imum service accessibility. 
BATTERY COMPARTMENT SIZE 
39~ wide. 31 .06" long. 23.38" high 
(99 1 mm x 789 mm x 594 mm) 
• Oplional 34.06" (865 mm) long battery compat1ment size is 
also available . Refer to dimensional drawings lor changes 
in specificalions. 
LEAD ACID BATTERY (W/0 Cover) 36 Volt 
Min. Weigh, .. . .. , .. . . , . , .... . . , . . . . . 2.700 lb. 
(1 225 kg) 
Max. Weighl . , , ..... . ... . , . ........ , 3,265 lb. 
(1 485 kg) 
No. or P/ales .. , . .. . .... , ... , , ... , .. , 25 
Max. KWH Capac/ly (6 hours) . .. , 35.67 
Ma>1. Amp/Hr. Capacity (6 hours) .. , , . , . 1020 
85 Amp/Hr, per posiliva plale 
• SB 350 conneclo130" (760 mm) 2/0 gauge leads. 
A posilion-36 V gray, 48 V blue. 
• Ballety size: Maximum (W x L x H) 
48 Voll 
2. 700 lb. 
(1 225 kg) 
3,265 lb. 
(1 485 kg) 
19 
35.64 
765 
38,81" x 30.88" x 23.31" (986 mm x 784 mm x 592 mm) 
• Opt ional 38.81" x 33.88" x 23.31" (986 mm x 861 mm x 
592 mm) ballery available ; min imum we ighl-3, 125 lb. 
(1 420 kg), maximum weighl-3.725 lb. (1 690 kg), 36 -voll 
capacities of 1105 amps/hr. and 30.6 KWH {6 hours). and 
48-voll capacilles or 850 amps /hr. and 39.6 KWH (6 hours) . 
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'ME5§J£ FIGURES ON YELLOW BACKGROUND 
STANDARD UPRIGHTS rn. (mm) 
8Hlli Ovuau 
M.uinu,11'!"1 t~,.IC 1'1•J9hl 1111 ro••11d 
(Tcip ot tcrk:a) 1u1r lctlon htihJhl 
106 rt ~soi:.:- 10• 71.5t £"t~)i2:.oi 
118 !,a·ooo=: 10• TT.St J-1"0J 
130 :3 300 :0-- HI" 83.5 '2 f2!f 
~ aw-- ·,' ' .1 150 10• 93.5 ,12;;y..a 
FREE LIFT UPRIGHTS in. (mm) 
106 ·. . "l ,:r.690 10• 71.St 
118 ;31bcl(t ·! 10• 77.St 
130 :313bo : 10• 83.5 
150 :'.;uto •°¥; 10• 93.5 
3-STAGE UPRIGHTS i n. (mm) 
50 70t 
50 76t 
5• 82t 
s• 88 
50 94 
4-STAGE UPRIGHTS+~ in . (mm) 
240 i i>.-4 gg;.:--J 50 83 .5 flLi:,go.1~ 
tLowe,~d h&1ghl lowet lhao lop Oi ove,he:ad O'-!Btd 
f A~duC:etl c:""pae.ity , 
•Wid o tread raqtnted . 
tW10B 3-Sta!)o ,eq;uuu wlcJt. lfHd. 
§Caf)acity 1educHon J&Qu ired only when v sinQ 1ma11 b,!lllory---
con1a.c:t YQ IJ ' HYS TE:A Cle.ai•er let minimum balla,y we ight . 
• C'>Cltl 1 )0( 
um, ..l i ·-
uRATED CAPACITIES 
) _(11.t 
'-_l;:'tltl;j;jjjjjjJ±tt.tl.:.l;:_ljjjj-±J 
,, It It •I 
1,. 0,,,0'!;,{.Nll.-
0 1, ~41'11(..,II0., , .0'0~ IAC,l(IJI 1011111.1 
r~c-, .. 11_ a, .rµ,A'l'lrr 01' i°"° 
Onr1II Hl•nditd he l,;hl Freo 1111 (T.O.f. l 
w il l'I lo.14 
bactcrul u1. 
154.5 . ··!iia 
166.5 ;:.i.no 
t: • 
178.5 :a;4-s.,-a, 
198.S rstM'o 
154.S 
166.S 
178.5 
198.S 
w/ou.1 lo1d -wUh load 1111/oul load 
b,1ek1u1 ,,u. bu.krHt Ult . b1c-lr:r1st e)l.t , 
128.5 14.5 ''::::n:o 14.5 f\ 370 
140.S 14.5 tt{S-70 14.5 , ~·3:7f1 
152.5 14.5 :..:-.:..~16 14.5 ; , .. _, .. ,,-,,-370, 
172.5 14.5 G.037.0 14.5 ,\itd 
23 < ~·etr 49 :,i::_-:i~df 
29 ;;~1-i'49 55 JJJi!)Q,: 
35 ;'.'._890 61 l ss'd: 
4S \c•.' 71 =r~Q.o'. :.1 .·tMl-
21 .5 47.5 
27.S S3.5 
33.5 59.S 
39.5 65.5 
45.5 71.S 
262.5 f®1'd 35 
HIGH LIFTS AND SPECIAL LIFT HEIGHTS 
Special lih haighls are available in 2" (51 mm) increments up to 216" 
(5 490 mm) maximum forK height for SIandard and Free Lih upr ights. 
Special lilt heights ara available in 3" (76 mm) incremenls up to : 
3-Slage 184.5" (4 690 mm), wide 3-Stage 214.5" (5 450 mm). Spe-
cial lilt hei9hIs are available In 4" ( 102 mm) incremcnls up to 236" 
(5 994 mm) maximum fork heighls for 4-Stage uprights. 
High lifts include all lift heights above 1501' (3 810 mm) maximum 
lark height. All high llfls are subjec t to Hyster Company approval 
and may require reduced capacily. Refer to appropriate high lilt 
specification sheet 
CERTIFICATION: This truck meets des,gn spec,1,callons ol Part 
II . ANSI 856. 1 -1969, as required by OSHA, Section 1910.178(a) 
(2) and complies with ANS I 856. 1-1 975. This cenilication appears 
on the lift truck's nameplaIe which Is all ixed to Irucks shipped 
complete lrom the lacIory. 
Note: Some items and components shown in photos may be optional 
equipment-see price list lor specific informaI1on. 0 007047 
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This classification equipped with solid tires has a very high lbs/sq inch footprint, much more so than forklifts 
with inflated tires and even automobiles. For example, this forklift weighs 6550 lbs plus the battery of 3265 
lbs for a total of 9815 lbs with 55% of the weight distributed on the rear axle and 45% on the front axle 
which equals 2699 lbs per steering tire (rear axle divided by 2 tires). The steering tires (see picture below} 
on this forklift were 6" wide by a 5'' (30 sq inches) maximum foot print in length on the ground. The lbs per 
square inch down pressure on this steering tire would be approximately 90 lbs/sq in ( 9815 x.55 / 2 = 2699 / 
30 = 90}. 
A midsized automobile by contrast weighs 4,800 lbs and has a tire approximately 8" wide by 8" foot print in 
length for a square inch footprint of 64 sq in. equaling only 19 lbs per sq inch of down pressure (4800/4 tires 
= 1200 / 64 = 18.75). So you can see it is imperative that this type of forklift truck and tires be utilized only 
on firm, supportive and level surfaces. 
Forklift stability is derived from a combination of things including: 
1. Overall rated capacity at a specific load center distance (24" is normal rating) for forward stability. 
Capacity decreases as load center increases. ( shown below) 
2. Horizontal stability triangle (shown below) which dictates side stability of the forklift truck taking into 
account static load positioning, mast positioning and truck momentum. As the load moves toward 
the rear of the truck past the fulcrum (drive axle). the stability is reduced. 
, - " 1,,1,,~ 1u) • r.~ tW• l•)]•.._ 
'\.CM 11' t • • , 
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3. Vertical stability triangle (shown below) which dictates side stability of the forklift truck taking into 
account load elevation, static or dynamic load positioning, mast positioning and truck momentum. 
As the forks elevate, the side stability is reduced. 
The higher the mast (forks) the lesser 
the side stability, or the easier it is to 
tip sideways. 
The forklift truck utilized is a circa 1970 Hyster E50B S#B108V09849D equipped with SS22 36" side shift, 
42" forks, 406/12 solid rubber steering tires and a three stage 187" mast. The appropriate rating chart 
shows a 4,250 lb rating at a 24" load center (when using the supplied forks). Employer has installed an 
aftermarket extendable boom device (see photos below) which attaches to the forks and would allow the 
forklift to pick freely suspended loads (dynamic) utilizing a suspended clamping device. They were utilizing 
this device to pick the slabs of granite off the flatbed truck and moving them Into the building. This device 
increases the load radius greater than the 24" the forklift is rated at. Knowing the forklift came equipped with 
42 inch forks (which are totally contained in the device sleeves, I estimate by the photos the toad center 
while picking up the granite slabs would have been approximately 84" or 7 feet. I contacted the Hyster 
Company thru Pape Material Handling in Portland and they provided me with the rating calculations for this 
type of boom. At this extended load center of 78" the new load rating (before subtracting the boom weight) 
would be 1650 lbs. At an 84" load center the new rating would be 1550 lbs (before subtracting the boom & 
clamp weight). Without knowledge of the weight or exact size of the slab in question, I cannot determine if 
the forward stability capacity was exceeded or not. The dynamic load (hanging slab) was not secured by 
any tag lines to eliminate side or forward swing . Judging from the pictures, the load was not lowered once it 
had cleared the truck bed and I estimate from the photos that the mast was still elevated with the forks 
being at least 9-10 feet off the ground. I detected no safety cones, painted warnings or danger markings in 
the immediate area of the utility cover denoting a danger to the forklift driver, nor were there any safety 
barricades present. 
P.O. Box 6297 Aloha, OR 97007-0297 
OR (503) 356-0403 Toll Free (866) 531-0403 Fax (503) 356-0401 
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Incident 
The operator attempted to back the forklift up with the granite slab hanging. The injured person was 
standing close to the front of the forklift truck in a very hazardous position. The left rear steering tire drove 
over a ground hazard and centered itself on the utility cover, causing it to break. The forklift dropped 3--4" 
toward the rear left. Due to the elevated masUboom height and subsequent sideways momentum of the 
dynamic swinging load, it exceeded the side stability rating of the forklift and the truck tipped over to the left 
side. One person was injured who was in a very close proximity to the forklift as it backed away from the 
flatbed. Without knowledge of the weight or exact size of the slab in question, I cannot determine if the 
forklift rated forward capacity was exceeded or not. Fortunately the operator was not also injured as there 
was no seat belt installed on the forklift truck. 
P.O. Box 6297 Aloha, OR 97007-0297 9 OR (503) 356-0403 Toll Free (866) 531-0403 Fax (503) 356-0401 
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Opinion of Cause 
After examining all the testimony, photos and documentation, it is my opinion the accident was caused by 
four related issues. Failure to follow set safety standards, operating rules and federal laws by the operator 
and employer was the cause of the accident. 
1. Operating errors in the safe use of the equipment. 
a. He did not perform a site pre-operational inspection to recognize the safety hazard of 
unsupportive ground surface. 
b. He had not demonstrated the skill set required to perform this type of lift as there was no 
documentation of his practical evaluation by the employer or third party. 
c. He allowed the lift to take place without using tag lines to stabilize the swinging load which 
contributed to the load momentum and ultimate tipping. 
d. He did not maintain a safety zone while operating the lift truck allowing personnel to be 
positioned within the danger or tipping zone. 
2. The forklift type utilized was not appropriate for this type of surface. 
a. Solid tire class 1 trucks are to be utilized on flat solid surfaces such as warehouse concrete 
floors and are not to be driven over or on unsupportive surfaces or covers. 
3. The task/lift was not properly planned by the employer. 
a. Hazards (ground covers) were not marked and barricaded 
b. Dynamic loads being lifted was not secured with tag lines to prevent sideways movement or 
swinging. 
c. Safety zone was not planned or implemented between the forklift and all ground personnel. 
4. The employer did not have an appropriate company forklift policy and procedure which meets the 
OSHA requirements. 
a. No operator training and operating practical evaluation had been performed as required. 
b. No daily site inspection checking for worksite hazards had been performed as required. 
c. There was no forklift operation policy and procedure in place as required (ie. no safety zone 
requirement or minimum distance from personnel). 
d. Employer had not previously qualified the operator on performing the specific task on the 
forklift truck as required. 
e. Employer had not certified the operator as trained, evaluated and qualified as required. 
Applicable Rules, Standards and Regulations 
In making my determination I utilized the three main sources for forklift operating laws and standards. 
Quoted and referenced are the federal law 29CFR1910.178, ASME 856.1 Standard for low lift and high lift 
trucks (2004v), Hyster Operators Manual, Hyster Forklift 50 Brochure. All of these sections are pertinent in 
the decision making and the employer was not in compliance with them. 
P.O. Box 6297 Aloha, OR 97007-0297 
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Applicable Federal Laws 
Operator Training, Evaluation and Certification 
1910.178(1) (1) (i) The employer shall ensure that each powered industrial truck operator is competent to 
operate a powered industrial truck safely, as demonstrated by the successful completion of the training and 
evaluation specified in this paragraph (1). 
1910.178(1) (1) (ii) Prior to permitting an employee to operate a powered industrial truck (except for training 
purposes), the employer shall ensure that each operator has successfully completed the training required 
by this paragraph (I), except as permitted by paragraph (I) (5). 
1910.178(1) (2) (ii) Training shall consist of a combination of formal instruction (e.g., lecture, discussion, 
interactive computer learning, video tape, written material), practical training (demonstrations performed by 
the trainer and practical exercises performed by the trainee), and evaluation of the operators performance in 
the workplace. 
1910.178(1) (2) (iii) All operator training and evaluation shall be conducted by persons who have the 
knowledge, training, and experience to train powered industrial truck operators and evaluate their 
competence. 
1910.178(1) (3) Training program content. Powered industrial truck operators shall receive initial training 
in the following topics, except in topics which the employer can demonstrate are not applicable to safe 
operation of the truck in the employer's workplace. 
1910.178(1) (3) (i) Truck-related topics: 
(A) Operating instructions, warnings, and precautions for the types of truck the operator will be 
authorized to operate; 
(8) Differences between the truck and the automobile; 
(E) Steering and maneuvering; 
(F) Visibility (including restrictions due to loading); 
(G) Fork and attachment adaptation, operation, and use limitations; 
(H) Vehicle capacity; 
(I) Vehicle stability; 
(J) Any vehicle inspection and maintenance that the operator will be required to perform. 
(M) Any other operating instructions, warnings, or precautions listed in the operator's manual for the 
types of vehicle that the employee is being trained to operate. 
1910.178(1) (3) (ii) Workplace-related topics: 
(A) Surface conditions where the vehicle will be operated; 
(B) Composition of loads to be carried and load stability; 
(C) Load manipulation, stacking, and unstacking. 
(D) Pedestrian traffic in areas where the vehicle will be operated; 
(E) Narrow aisles and other restricted places where the vehicle will be operated; 
(G) Ramps and other sloped surfaces that could affect the vehicles stability; 
P 0. Box 6297 Aloha, OR 97007-0297 
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(I) Other unique or potentially hazardous environmental conditions in the workplace that could affect 
safe operation. 
1910.178(1) (4) (ii) Refresher training in relevant topics shall be provided to the operator when: 
(E) A condition in the workplace changes in a manner that could affect safe operation of the truck. 
1910.178(1) (4) (iii) An evaluation of each powered industrial truck operators performance shall be 
conducted at least once every three years. 
1910.178(1) (6) Certification. The employer shall certify that each operator has been trained and evaluated 
· as required by this paragraph (I). The certification shall include the name of the operator, the date of the 
training, the date of the evaluation, and the identity of the person(s) performing the training or evaluation. 
1910.178(1) (7) Dates. The employer shall ensure that operators of powered industrial trucks are trained, as 
appropriate, by the dates shown in the following table. 
If the employee was hired: The initial training and evaluation of that must be completed: 
Before December 1 , 1999..... By December 1, 1999. 
After December 1, 1999 ..... Before the employee is assigned to operate a powered industrial truck. 
Forklift Operating 
1910.178(n) (6) The driver shall be required to look in the direction of. and keep a clear view of the path of 
travel. 
1910.178(n) (8) Under all travel conditions the truck shall be operated at a speed that will permit it to be 
brought to a stop in a safe manner. 
1910.178(0) (1) Only stable or safely arranged loads shall be handled. Caution shall be exercised when 
handling off-center loads which cannot be centered. 
1910.178(0) (2) Only loads within the rated capacity of the truck shall be handled. 
1910.178( o) (3) The long or high (including multiple-tiered) loads which may affect capacity shall be 
adjusted. 
1910.178(0) (4) Trucks equipped with attachments shall be operated as partially loaded trucks when not 
handling a load. 
1910.178(0) (5) A load engaging means shall be placed under the load as far as possible; the mast shall 
be carefully tilted backward to stabilize the load. 
1910.178(0) (6) Extreme care shall be used when tilting the load forward or backward, particularly when 
high tiering. 
Applicable ASME 856.1 Standards 
General Safety Practices 
4.1.2 Unusual operating conditions may require additional safety precautions and special operating 
instructions. 
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Modifications and Capacity 
4.2.3 If equipped with a front end attachment, including fork extensions, the user shall see that the truck is 
marked to identify the attachment, show the weight of the truck and attachment combination, show 
the capacity of the truck with attachments at maximum elevation with the load laterally centered. 
4.2.4. The user shall see that all capacity plates are legible and in place. 
4.2.5 The user shall consider that changes in load dimensions may affect truck capacity. 
Stability 
4.4.2 Some of the conditions that might affect stability are: ground and floor conditions, grade, speed, 
loading, battery weight, dynamic forces, and the judgment exercised by the operator. 
4.4.4 Users shall give consideration to special operating or loading conditions. Users shall take into 
account lifting excessive off center loads. 
4.4.5 Some users may decide to establish for their own use, stability requirements that are more stringent. 
Operator Qualification and Training 
4.18 Only trained and authorized persons shall be permitted to operate a powered industrial truck. 
Operators shall be qualified as to visual, auditory, physical, and mental stability to operate equipment 
safely. 
4.19.2 The operator training program should include the user's policies for the site where the trainee will 
operate the truck, operating conditions, and the specific truck the trainee will operate. The training 
program shall be presented to all new operators regardless of previous experience. 
4.19.4 Training shall emphasize safe and proper operation to avoid injury to the operator and others and 
should cover: 
A Fundamentals 
1 Characteristics including variations in the workplace 
2. Difference between autos and forklifts 
3. Rating, capacity, plates and instructions 
9. Load handling capacity, weight and load center 
10. Stability characteristics with and without loads 
12. Load handling capabilities with forks and attachments 
B Operating Environment 
1 Floor and ground conditions 
10. Other specific operating conditions and hazards that may be encountered 
C Operation 
1 Proper pre-shift inspection including jobsite for hazards 
2 Load handling techniques 
3. Traveling and turning 
5. Other special operating instructions, rules or practices 
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D Operating Rules 
1. Provision of this standard 
3. Other rules, regulations, or practices specified by the employer at the location 
E Operational Training, practice 
2. Training practice should be under the supervision of a trainer 
3. Training practice shall include the actual operation or simulated performance of all tasks 
such as load handling, maneuvering, traveling, stopping, stating, and other activities under 
the conditions that will be encountered in the use of the truck. 
4.19.5 Testing, Retraining, and Enforcement 
a. During training, performance and written tests shall be given by the employer to measure the 
skill and knowledge of the operator in meeting the requirements of this standard. Employers 
shall establish a pass/fail requirements for each test. Employers may delegate this task but will 
remain responsible for the testing. Appropriate records shall be kept. 
c. Employers shall be responsible for enforcing the safe use of the forklifts. 
5.1 Operator Responsibility 
5.1.1 Safe operation is the responsibility of the operator. 
5.1.2 The operator shall develop safe working habits and also be aware of hazardous condition in order to 
protect himself, other personnel, the truck and other material. 
5.1.4 Before operating any truck, truck operators shall be familiar with the operators manual for that truck 
and also abide by the safety rules and practices in 5.2 thru 5.5. 
5.1.5 Before operating any truck, the operator shall be familiar with unusual operating conditions that may 
require additional safety precautions or special instructions. 
5.2.6 Understand truck limitation and operate the truck in a safe manner so as not to cause injury to 
personnel. Safeguard pedestrians at all times. 
5.2.24 (e) Operate only on firm and level surfaces 
5.3.6 Keep a clear view of the path of travel and observe for other traffic, personnel and safe clearances. 
5.3.1 O Travel with the load engaging means or load low and where possible tilt back. Do not elevate the 
load except during stacking. 
5.3.18 (b) The likelihood of lateral tip-over is increased under any of the following conditions or 
combinations of them: 
(1) overloading 
(2) traveling with an elevated load 
(4) rearward tilting or off-center positioning of the load 
(5) traveling on an uneven surface 
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(f) where the environment creates a severe hazard, or there are other unusual operating conditions. the 
user may need to establish different and/or additional safety precautions and special operating 
instructions appropriate to the conditions. 
5.4 Loading 
5.4.1 Handle only stable or safely arranged loads. 
(a) when handling off-center loads use extra caution 
5.4.2 When attachments are used, extra care shall be taken in securing, manipulating, positioning, and 
transporting the load. 
5.4.5 When handling of suspended loads by means of a crane arm (boom) or other device can introduce 
dynamic forces affecting the stability of a truck that are not considered in the stability criteria. 
When handling suspended load 
(a) Do not exceed the truck mfg capacity as equipped for handling suspended loads. 
(b) Only lift the load vertically never drag the load or allow it to go sideways 
(c) Transport the load with the bottom of the load and mast as low as possible. 
(d) With the load elevated, maneuver the truck slowly and cautiously, and only to the extent 
necessary to permit lowering to the transport. 
Thank you for the opportunity to review the documentation and provide you with my opinion on the 
cause and affect of this accident. If additional written testimony is required it will be charged at the 
rate of $125/hour for research and development, plus $60 per hour for word processing, and 
$1200 for the day plus travel expenses for personal courtroom presentation in Boise. 
Sincerely, 
Ron Overton 
President 
OVERTON Safety Training, Inc. 
503-720-3318 cell 
ron@overtonsafety.com 
P.O. Box 6297 Aloha, OR 97007-0297 
OR (503) 356-0403 Toll Free (866) 531-0403 Fax (503) 356-0401 
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Professional Resume: 
Ron Overton 
President 
OVERTON Safety Training, Inc. 
PO Box6297 
Aloha OR 97007-0297 
Phone(503)356-0403 
Fax (503) 356-0401 
Email ron@overtonsafety.com 
Professional Trade Experience 
OVERTON Safety Training, Inc. 
August 1 , 2009 
2002-Present Past President- Current Board Member Association of Crane and Rigging 
Professionals (ACRP). The ACRP is a 150 member company national organization dedicated to 
improving safety and training in the hoisting, lifting and rigging industries. The Association currently has 
members on three separate ANSI standards committees as well as two on the federal OSHA standards 
committees. Presidential term ended May of 2006, and have been elected to the Board of Directors of the 
same association beginning May of 2006. 
1998-current OwnerfTrainer OVERTON Safety Training, Inc. 
Provided operator and "Train the Trainer" training courses and instruction in the hoisting and rigging 
industries to clients in Oregon and 23 other states. Designed, developed and authored all company 
student handbooks, Trainer Programs, course curriculum and presentations. 
2002- Current Washington State Advisory Committee Member 
Asked to sit on the State of Washington WAC Codes input and advisory committee 
where for the past 4 years we have rewritten all the State of Washington codes that 
pertain to any hoisting and rigging applications including all types an classifications of 
cranes and rigging. 
1985-1999 Operations Manager, HR Manager and Market Trainer JC Penney 
Included managing facilities, plant & equipment, construction and remodel, personnel training on 
construction equipment (forklifts & boom lifts) and training program development. 
1975-1985 Equipment Operator/laborer 
Operated various types of hoisting equipment for Crown Zellerbach Paper and Penninusula Plywood 
including Hyster forklifts, reach trucks, carry deck cranes, 25 ton P & H Hydralic truck crane, overhead 
pendant & cab cranes, FR? log loaders and knuckle boomtrucks. 
Professional Training: 
Train the Trainer (Oregon OSHA) 2003 
8 hr Confined Space Trainer (OSEI) 2001, 2002, 2003, 2004, 2007 
Overhead Crane Trainer (OSEI) 2001, 2004, 2007 
Mobile Crane, Carry Deck & Boom Truck Trainer (OSEI) 2001, 2004, 2007 
Forklift & Aerial/ Scissor Lift, Bucket Truck Trainer (OSEI) 2000, 2003, 2006 
Forklift Safety (Oregon OSHA) 2000 
8hr Hazwopr Refresher (OSEI) 2000, 2001, 2002, 2003, 2004 
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Being and Effective Trainer (ACRP) 2006, 2008 
Equipment Worksite Evaluations (ACRP) 2007 
Basic Rigging Trainer (OSEI) 2000, 2003, 2006, 2009 
Crosby Rigging Instructor Training Program 2000 
Mobile Crane, Boom Truck Operator (OSEI) 1999, 2002, 2005, 2008 
Forklift, Aerial/Scissor Lift Operator (OSEI) 1999, 2002, 2005, 2008 
Bucket Truck Operator (OSEI) 1999, 2002, 2005 
Basic Rigging Safety For Cranes (OSEI) 1999, 2004, 2007 
Confined Space Permit Required (OSEI) 1999 
40 hr Hazwopr First Responder (OSEI) 1999 
Accident Investigation and Findings (OROSHA) 2001 
Training the Trainer-JCP Dallas Texas 1990 
Diversity Training & Communication--JCP Dallas Texas 1994 
Training Techniques and Presentations-JCP Dallas Texas 1990 
Training a Diverse Workforce--JCP Dallas Texas 1990 
Training in the 90's- JCP Chicago Illinois 1989 
Operational Management - JCP Dallas Texas 1989 
Human Resource Laws & Regulations- JCP Dallas Texas 1986 
Evaluating the Workforce -JCP Buena Park California 1985 
Operator Courses tought and develoeed: (all meet OAR, WISHA ANSI and CFR) 
Warehouse Forklift Truck & Pallet Jack, Construction Forklifts, Top Pick Container Handlers, Piggy Back Lift 
Trucks, Aerial/Scissor Lift, Bucket Truck, Front End Loader, Skid Steer Truck, Service Truck Cranes, Basic 
Rigging & Hand Signals, Carry Deck Crane, Articulating Knuckle Boom Truck, Boom Truck, Material 
Handling Boom Trucks, Mobile Hydraulic Crane, Mobile Hydraulic Crane Refresher, Conventional Lattice 
Crane, Cab Overhead Crane, Pendant Controlled Bridge Cranes, Hammerhead Tower Crane, Self Erecting 
Tower Crane, Trenching & Excavation, Conveyor Truck, Confined Space Permit Required 
Trainer Courses tought and developed: (all meet OAR, WISHA ANSI and CFR) 
Same list as operator programs 
Published Author and Contributor to Crane Works Magazine 
I am published monthly in the hoisting and lifting industry's most respected magazine. I have been 
contributing articles for them since 2003. Articles have included: Boom Truck safety hazards, how to be an 
effective trainer, Knuckle Boom additional training issues, Understanding Wire Rope Capacities, Managing 
your Changing Safety Culture. 
Designed, developed and provided customized training programs for: 
OD0T&WSDOT 
OD0T 8 year statewide contract for Mobile Crane Operator, Refresher, Bucket Truck Operator, Refresher. 
For WSDOT I designed, developed and provided Bucket Truck and Aerial Scissor Lift "Train the Trainer" 
programs to 11 regional safety trainers and provide ongoing Mobile Crane and Boom Truck Operator 
Training. 
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Allied Building Products 
Ongoing 6 year nationwide contract to develop and implement Articulating Boom Truck Operator, Forklift 
Operator, Piggy Back Lift Operator and Conveyor Truck Operator safety training programs. Also provide 
Boom Truck training programs for them on a national level in 42 states. We are well versed in the Fassi, 
Effer, Pfaffinger, IMT, Jabco and Cormach knuckle boom lines. We will be offering the NCCCO operator 
program to them on a nationwide basis. 
Coast Crane Company 
My company (our seven trainers) has been the solely approved training source utilized by Coast Crane 
Company for Mobile Crane ,Boom Truck and Tower Crane Training for the past 9 years in the five locations 
in Oregon and Washington State. We have trained over 2500 operator in accordance with the ANSI 830.5 
and state codes over this time frame. We are well versed with the entire Grove, Manitowoc, National Boom 
Truck, Manitex, and Potain crane lines. We are signed up to begin providing the NCCCO programs for 
them beginning in 2008 with the possiblity of picking up the locations in California and Alaska as 
well. 
Star Rentals & Sales 
My company (our seven trainers) has been the solely approved training source utilized by Star Rentals for 
Boom Truck, Forklift and Aerial Lift Training for the past 7 years in all 22 locations in Oregon and 
Washington State. I am well versed with the entire USTC Boom Truck Line. We are looking to provide 
the NCCCO certification program for their clients beginning in 2008. 
Pape Material Handling 
My company (our seven trainers) has been the solely approved training source utilized by Pape Material 
Handling (Hyster Distributor) and Bobcat West for Forklift, Bobcat, Aerial Lift Training for the past 4 years in 
all 26 locations in Oregon, California, Arizona, Nevada, Montana and Washington State. I am well versed 
with the entire Hyster, Ingersol Rand, and Bobcat lines. We custom designed three trainining programs for 
specific product for their major forklift clients on the West Coast. 
Safeway Foods 
I designed and developed their customized forklift and pallet jack operator corporate safety training program 
for 21 distribution centers in the United States and Canada. Included in our services was initial needs 
assesment, job hazard analysis, skill set requirements, equipment training needs, development of trainer 
and operator book materials, means of testing and evaluation, and actual course manuals and Trainers 
Materials. Trained over 220 "onsite trainers" for Safeway and supplied over 15,000 customized handbooks 
for them. Ongoing we provide bi annual trainer programs at their 21 distribution centers and continue to 
provide handbooks as needed. 
Cascade Steel Rolling Mills 
I designed and developed their customized overhead crane, track boom loader and forklift safety training 
program for 2 manufacturing locations in Oregon and California. Included in our services was initial needs 
assesment, job hazard analysis, skill set requirements, equipment training needs, development of trainer 
and operator book materials, means of testing and evaluation, and actual course manuals and Trainers 
Materials. Trained 30 "onsite trainers" for CSRM and supplied over 1,000 customized handbooks for them. 
Ongoing we provide bi annual trainer programs at their two locations and continue to provide handbooks as 
needed. 
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ATI Allegehney Metals WAH CHANG 
I designed and developed their customized overhead crane, forklift operator, aerial lift operator, mobile 
crane and rigging programs 2 manufacturing locations in Oregon and Idaho. Included in our services was 
initial needs assesment, job hazard analysis, skill set requirements, equipment training needs, development 
of trainer and operator book materials, means of testing and evaluation, and actual course manuals and 
Trainers Materials. Trained 20 "onsite trainers" for Wah Chang and supplied over 4,000 customized 
handbooks for them. Ongoing we provide bi annual trainer programs at their two locations and continue to 
provide handbooks as needed. 
AGC Idaho Branch, AGC Western Washington, AGC Inland Washington, AGC Rapid City SD, ABC 
Pacific NW Chapter & ABC Western Washington Chapter 
These Chapters of these two major labor trade organizations have been utilizing our Mobile Crane, Boom 
Truck, Forklift Operator, Forklift Train the Trainer and Basic Rigging Safety Training programs for their 
membership for the past six years. We have been approved by their chapters again and will be 
providing the NCCC0 operator training and evaluation programs for their members beginning in 
2008. 
Key Speaker 
Provided structurered training seminars or information presentations on various hoisting and lifting topics for 
attendees at various national and regional safety conferences including: 
• Central Oregon Safety & Health Conference (COSHA) Bend OR 2000, 2002, 2004, 2005, 2006, 
2007( asked back again for 2008) "Mobile Crane Safety" "Basic Rigging Safety", "Aerial Lift training 
requirements", Tower Crane Safety", "Overcoming Training Obstacles" 
• Souther Oregon Safety & Health Conference Medford OR 2001, 2003, 2004. 2005, 2006, 2007 
"Basic Rigging Safety", "Mobile Crane Safety", Overhead Crane Safety, "Tower Crane Safety", "Basic 
Forklift Training Requirements" 
• APWA Safety Conference Newport OR 2002, 2004 "Mobile and Tower Crane Safety on the Jobsite" 
• AWP (Aerial Work Platform) National Conference Dallas TX 2004, 2005, 2006 "How to develop your 
bucket truck operator training program", "Overcoming obstacles with in-house training". 
• CHC (Crane & Hoisting) National Conference Chicago IL 2004, 2005 "Boom Truck Safety Hazards", 
"Mobile Crane Safety Training Roadblocks". 
OR and WA OSHA 
Provided structurered training seminars or information presentations on various hoisting and lifting topics for 
attendees from Oregon Osha and Washington State Labor and Industries. Class durations varied from 2 hr 
seminars to 16 hour, 2 day workshops. Topics included: 
• Forklift inspection, designs, usage and safe operation 
• Aerial work platforms inspection, designs, usage and safe operation 
• Mobile Hydraulic cranes, site setups, inspections and safe use 
• Rating charts for mobile cranes and boom trucks 
• Top Pick Container Handlers 
• Basic Rigging for Cranes 
• OROSHA equipment rules, how they actually apply 
• OROSHA visitation, what you should look for with regards to hoisting and lifting equipment use 
• State and National regulations, how they differ in hoisting and lifting equipment 
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JAMES J. DAVIS 
Attorney at Law 
406 W. Franklin St. 
P. 0. Box 1517 
Boise, ID 83701-1517 
Telephone: (208) 336-3244 
Facsimile: (208) 336-3374 
Email: jdavis@davisjd.com 
ISB #2185 
OCT 16 ioog 
J. DAVID NAVARRO, Clerk 
By CARLY LATIMORE 
DEPUTY 
Attorney for Defendant City of Garden City, Idaho 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, ) 
) 
Plaintiff, ) 
) 
vs. ) 
Case No. CV Pl 0806177 
AFFIDAVIT OF JAMES J. DAVIS 
IN SUPPORT OF 
) 
CITY OF GARDEN CITY, IDAHO) 
and WESLEY C. PROUTY, ) 
) 
Defendants. ) 
DEFENDANT CITY OF GARDEN CITY'S 
MOTION FOR SUMMARY JUDGMENT 
___________ ) 
STATE OF IDAHO ) 
: ss. 
County of Ada ) 
JAMES J. DAVIS, being first duly sworn, deposes and states as follows: 
1. I am an attorney licensed to practice law in the State of Idaho and I 
represent the Defendant City of Garden City, Idaho in the above-captioned matter. 
2. Attached hereto as EXHIBIT A are true and correct copies of the 
following pages from the Deposition of James GLANCY: Cover page, pp. 32-33. 
AFFIDAVIT OF JAMES J. DAVIS IN SUPPORT OF DEFENDANT CITY OF 
GARDEN CITY'S MOTION FOR SUMMARY JUDGMENT, Page 1 
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3. Attached hereto as EXHIBIT B are true and correct copies of the 
following pages from the Deposition of Mark L. HEDGE: Cover page, pp. 9, 81-83. 
4. Attached hereto as EXHIBIT C are true and correct copies of the 
following pages from the Deposition of Marc JUNG: Cover page, pp. 17, 101-103, 115-
116. 
5. Attached hereto as EXHIBIT D are true and correct copies of the 
following pages from the Deposition of Wesley C. PROUTY: Cover page, pp. 5, 12-15, 
17, Exhibit 1. 
6. Attached hereto as EXHIBIT E are true and correct copies of the 
following pages from the Deposition of Robert E. RUHL: Cover page, pp. 28-29, 33-35, 
58, 61-62, 64, 67, 71-72, 76-77. 
7. Attached hereto as EXHIBIT F are true and correct copies of the 
following pages from the Deposition of John STEM: Cover page, pp. 33-38. 
8. Attached hereto as EXHIBIT G are true and correct copies of the 
following pages from the Deposition of Max STITH: Cover page, pp. 8-11, 12-13, 18, 21, 
24-25, 28, 32, 40, 52, 64-65. 
9. Attached hereto as EXHIBIT H are true and correct copies of the 
following pages from the Deposition of Jerrie WOLFE: Cover page, pp. 12-14, 30-31, 
38, 52. 
10. Attached hereto as EXHIBIT I are GARDEN CITY ORDINANCES 
6-1-2- 6-2-17. 
11. Attached hereto as EXHIBIT J is CODE OF FEDERAL 
REGULATIONS: Cover,§§ 1910.1 -1910.5; 1910.23; 1910.178. 
AFFIDAVIT OF JAMES J. DAVIS IN SUPPORT OF DEFENDANT CITY OF 
GARDEN CITY'S MOTION FOR SUMMARY JUDGMENT, Page 2 
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DATED this 16th day of October, 2009. 
7/\/v-7 
JAME(.i DAVIS 
--fl\ 
SUBSCRIBED AND SWORN to before me this Ito. day of October, 2009. 
i!a A &d ~- cf. lflt ~£A-~ 
Notary Public for Idaho 
Residing at: Boise 
Commission expires: 11/09/2012 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 16th day of October, 2009, I served a 
true and correct copy of the foregoing AFFIDAVIT OF JAMES J. DAVIS IN SUPPORT 
OF DEFENDANT CITY OF GARDEN CITY'S MOTION FOR SUMMARY JUDGMENT 
upon the following attorneys by hand delivering copies thereof to said attorneys at the 
following addresses: 
Jeffrey Sheehan 
Sheehan Law Office 
420 W. Main St., Ste. 206 
Boise, ID 83702 
Douglas W. Crandall 
Crandall Law Office 
420 W. Main St., Ste. 206 
Boise, ID 83702 
James G. Reid 
David P. Claiborne 
Ringert Law Chtd. 
455 S. Third 
P. 0. Box 2773 
Boise, ID 83701-2773 
AFFIDAVIT OF JAMES J. DAVIS IN SUPPORT OF DEFENDANT CITY OF 
GARDEN CITY'S MOTION FOR SUMMARY JUDGMENT, Page 3 
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IN 
OF 
DISTRICT COURT OF THE FDlJRTH 
STATE OF IDAHO, IN Al\ID FDR 
DISTRICT 
COlJNTY OF ADA 
JOHN STEM, } 
} 
Plaintiff, } 
) 
vs. ) 
) 
CITY GARDEN CITY, IDAHO;) Case No. CV-PI-08-06177 
and WESLEY C. PROUTY, } 
) 
Cef endants . J 
) 
) 
DEEQSITICN OF JAMES GfAN":EY 
MAY 14, 2009 
BOISE, IDAHO 
BURNHAM. HABEL '&? ASSOCIATES. INC. 
COPY 
Pr~pared f,)r 
Mr. Davis 
Certified Shorthand Reporters 
Reported By 
Post Office Box 835 
Boise, Ida.ho 83701 
Maryann Matthews, 
OCH:~1925 
(208) 345-5700 • FAX 345-b374 • 1-800-867-5701 
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DEPOS ON OF JAMES GLANC TAKEN 5-14-09 
we're talking about, but not specifically Garden 
City 
A. 
Q. 
Garden City. 
-- because you 'don't have specific 
recollection of that, the plans might be approved by 
~e city with s·tructural components and that after 
it's approved, then there is some discussion between 
the city and the contractor about the propriety of 
that particular component? 
A. Exactly. Or it may be more specific, that 
that component -- you know, eng ineered drawings will 
be submitted or -- to the building inspector prior to 
ins tallation or further work. Trusses , pre-engineered 
steel components, are - - often fall in l ine with that. 
Q. Do you recall having seen any engineering 
for the utilities for this particular project? 
A. 
Q. 
No. 
You testified that the water valve covers 
would have been beyond the scope of the architect; is 
that correct? 
A. 
Q. 
anyone? 
Yes. 
Who would have had that responsibility, if 
Ii 
i 
l 
i 
,' 
l 
; 
' A. Typically if we · had a civil eng ineer i 
/ 
involved on the project, they wou ld do the underground 1 
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DEPO ION OF JAMES GLANC TAKEN 5-14-09 
utility work. 
Q. 
A. 
So ultimately the owner's responsible? 
They wo uld be ultimately . 
MR. DAVIS: I think that's all I could 
hope to gain from you. Thank you. 
THE WITNESS: All right. I don't have a 
whole - lot t o add to this case. 
(Discussion held off the record.) 
MR. CRANDALL: We're going to stip that in 
lieu of the Deposition Exhibits W- 5 and W-6, that we 
are going to use Wolfe 5 and Wolfe 6 and not requ ire 
you to reproduce these as part of the deposition. 
MR. DAVIS: So stipulated. 
MR. REID: Yeah. 
(Whereupon the deposition concluded 
at 11:10 a.m.) 
(Signature waived.) 
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IN THE DISTRICT COURT OF FDURTH JUDICIAL DISTRICT 
OF THE 
JOHN STEf:1, 
vs. 
CITY OF.GARDEN 
and WESIBY C. 
) 
) 
) 
) 
) 
) 
IDAHO; l 
) 
) 
) 
) 
) 
Case No. CV-PI-08-06177 
DEOOSITICN OF Ml:\RK L. HEDGE 
APRIL 2, 2009 
BOISE, IDAHO 
BURNHAM, HABEL 'd?.ASSOCIATES, INC. 
COPY 
Prep,\red for 
Mr. Davis 
Certified Shorthand Reporters 
Reported Piy 
Po,t Office Box 835 
Boile, Idaho 83701 Maryann Matthews, 
(208) 345-5700 • FAX 345-0374 • 1-800-867-5701 cfo1t) '7 2n 
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DEPO ION O MARK L. HE TAKEN 4-2-09 
prior to that it was a high school education. 
Q. Okay. Since receiving your bachelor's 
degree from the University of Idaho in 1985 did you 
continue on with any postgraduate work? 
A. 
Q. 
No. I've had no postgraduate work. 
Okay. Do you presently hold current 
engineering licenses in any state? 
A. 
Q. 
A. 
Yes, I do. 
Which states do you hold licenses in? 
Nevada, Idaho, Utah, Arizona, Michigan, 
11 Colorado, and I'm in the application process for Hawaii. 
12 
13 
14 
15 
16 
18 
Q. 'In any of the states that you've just named 
were you required to take an examination in order to 
obtain a license? 
A. 
Q. 
A. 
states took 
Yes. 
Which states required an examination? 
required the examination. The other 
ted that examination and I received 
19 licensing by reciprocity. 
20 
21 
22 
23 
24 
25 
Q. Okay. And specifically what type of 
engineering license do you possess in Nevada? 
A. It's spes -- specifically for civil 
engineering. 
Q . Okay. And when you said you obtained a 
bachelor of science degree from the University of Idaho, 
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1 Q. And Tab G consists of six photographs that 
2 have the date November 29, 2006 on them; is that 
3 correct? 
4 
5 
6 
7 
A. 
Q. 
A. 
Q. 
Yes. 
Tab His two photographs? 
Okay. 
And Tab I, the documents are Bates stamped 
B DGC 3123-3144? 
9 A. I th ink it 's through -- that ' s through 
10 3144. 
11 
12 
13 
14 
15 
1 6 
17 
18 
19 
20 
2 1 
22 
23 
24 
25 
Q. 
A. 
Q. 
Correct. 
Okay. Yes. 
Okay. Are you rendering any opinions in 
this case that are in any way critical of the City of 
Garden City? 
A. The on l y thing I'm concerned about is -- is 
i f whoever was reading the meters would have noticed the 
loading -- heavier vehicle loads in the are a around the 
manhole. 
I would assume that it's probably a common 
thing or -- that some of these manholes end up fall ing 
in parking areas; and I would hope that i f an unsafe 
s ituation was observed by Garden City staff or any 
public entity 's staff, that ~ - that they would bring up , 
you know -- this is a light-duty manho l e, and they know 
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l it. 
2 You can pick them up with your hand rather 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
than so, you know, I would hope that -- tha t these 
sort of things could be averted some time in the 
future . It was a horrible accident Mr. Stem had. 
Q. Do you have any information that anyone 
from the City of Garden City, in fact, observed loading 
and unloading behind this building at any time that they 
were checking the meters? 
I have no idea. A. 
Q. Okay. Do you know whether they checked the 
meters at night? 
A. I have no idea. 
MR. DAVIS: Okay. I think I 'm done. Just 
1s give me a second. 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
. -
BY MR. DAVIS: 
Q. Other than the potential for a meter reader 
from the City of Garden City to observe loading and 
unloading in the area, is there anything else that 
you've been provided that would have put the City of 
Garden City on notice that the particular water meter 
lid that broke was not appropriate for the work 
activities that the City of Garden City could have 
anticipated were being done on the site? 
THE WITNESS: Cou l d you reread that 
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DEPOSI bN OF MARK L. HEDG 
1 question for me. 
2 (The record was read .) 
3 THE WITNESS: No. 
4 MR. DAVIS: That's a l l I have. That was a 
5 terribl e question, but you asked i t much better than I 
6 did: 
7 
8 
THE REPORTER: Thank you. 
MR. REID: Are you going to ask Mr. Hedge 
9 any questions, Doug? 
10 MR. CRANDALL: I am, yeah. Thank you. 
11 Real quick. 
12 
13 EXAMINATION 
14 BY MR. CRANDALL: 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Q. Mr. Hedge, I'll ask you to refer back to 
the deposition of Mr. Prouty. You were provided a copy 
of this -- Mr. Prouty's deposition prior to your 
testimony today? 
A. 
Q. 
A. 
Q. 
through 15. 
A. 
Yes. 
You had an opportunity to review that? 
Yes. 
I want you to review page 58, lines 1 
{Witness complied. ·) 
Okay. 
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1 forklift? 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
A. No. 
Q. Have you ever been to a school to obtain a 
certification to operate a forklift? 
MR. DAVIS: Object 
THE WITNESS: No. 
MR. DAVIS: -- to the form of the 
question. It could be asked in a form that would 
separate pre-accident and post-accident. 
MR. REID: Okay. 
BY MR. REID: 
Q. Prior to November of 2006 had you ever 
f; 
I" 
i 
l 
attended any school to obtain training in the operation ; 
of a forklift? 
A. No. All the -- the only training I had was J 
provided by the supervisor at Custom Rock Tops. He was ' 
certified, but he was working with me to get my 
certification. 
Q. After the accident did you attend any 
school to obtain a certification? 
A. 
Q. 
No. 
Okay. Back to the cabinet shop here 
again. Did you quit the cabinet shop or did they 
terminate you? 
A. I quit. 
Page 17 
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1 Q. Do yqu know whether Mr . Rhinehart , the 
2 owner of Custom Rock Tops, knew that you needed to be 
3 certified to operate a forklift? 
4 
5 
6 
A. 
Q. 
A . 
I believe so . 
And why do you believe that? 
They we r e wanting me to get the 
1 certification . 
e Q. Okay . I think Mr. Reid asked you whether 
9 you'd ever reviewed an operator's manual for this 
10 Hyster, and my question is did you ever see one? 
11 
12 
18 
19 
20: 
21 
22 
No . A. 
Q. Did anyone at Custom Rock Tops give you any 
OSHA publication similar to those that you ' d seen at 
Roots Rents? 
A. No . 
Q. Just so you know, Mr. Jung, you never know, 
when you're going to be the second or third person to 
ask questions, what ' s going to be covered by the people 
ahead of you. So I'm just going ahead and taking that 
stuff out because I don't want to re- ask you. 
Other than yourself, Mr. Hogan, John Stem, 
John Stem's father, Lonnie Baxter, Eric, whose last name 
you do not know, and Jerry Rhinehart, were there any 
other employees of Custom Rock Tops at the time you 
worked there -- and Caleb? I'll throw Caleb in there. 
Page 101 
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1 Sorry. 
2 A. The r e were othe r employees . I don ' t 
3 know - - remember who exact l y was emp l oyed at the time of 
.- 4 the a c c ident . 
5 Q. Do you remember the names of those -- any 
6 of those people, whether it was at the time of the 
7 accident or before? 
8 
,9 
A . 
Q. 
No , I don ' t r eme mb e r. 
Okay. Did you ever see anyone besides 
10 Mr. Baxter and yourself operate that forklift? 
11 
'12 
13 
15 
16 
21 
A . 
Q. 
A. 
Q. 
A. 
Q. 
Yes . 
Caleb? 
Cal eb . 
Caleb. Anybody else? 
I don ' t r e membe r . 
Was Lonnie Baxter certified, do you know? 
A. I believe he wa s. 
Q. Did he tell you that? 
A . Yes . 
Q. Mr. Reid asked you whether there were any 
safety meetings related to the safe operation of the 
.~
2 forklift. Let me ask you this. 
25 
Were there any safety meetings at all at 
Custom Rock Tops in the period of time that you were 
employed there? 
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1 
2 
A. 
Q. 
No . . 
I want to get a visual picture of what was 
3 happening at the time that you were loading the granite 
4 and just to the point of the accident. 
·5 MR. ELLIS: You mean unloading the 
~ granite? 
7 BY MR~ DAVIS: 
8, Q. Unloading the granite from the truck onto 
9 the forklift. You've indicated on Exhibit 1 that the 
1-Q flatbed truck that had brought the granite to that 
l } location was parked perpendicular to Fenton Street; is 
· F that correct? 
' 
13 Was it going the same direction as Fenton 
14 Street? 
15 
16 
·' 
A. 
Q. 
Yes, it was. 
Was the front of the truck pointed towards 
l? the direction of the blue warehouse? 
18 
19 
2Q 
21 
A. 
Q. 
Yes. 
Okay. When you approached the flatbed 
truck, would you have come at it in a T-bone fashion 
(indicating} ? 
A. 
Q. 
Yes. 
Where was the granite located on the 
flatbed truck, up near the cab or somewhere else? 
A. It basically takes up the whole bed of the 
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1 BY MR. DAVIS: 
2 Q. Okay. Did he ever tell you that you shot 
3 watch the terrain for bumps and dips for your own 
.4 safety? 
5 
. 6 
A. No. 
MR. ELLIS: Every man for himself. 
7 BY MR. DAVIS: 
8 Q. While you were employed at Custom Rock Tops 
~ and before this accident, did Custom Rock Tops develop, 
10 implement, and/or enforce a safety program that include 
11. worker training, operator licensure, and a timetable for 
12 reviewing and revising the program? 
13 
14 
15 
16 
l]. 
18 
19 
A. 
Q. 
No. 
Were you provided any operating training 
½ 
that addressed operating surfaces other than what you've 1 
already testified to? 
MR. ELLIS: Objection to clarity. 
MR. DAVIS: Yeah, I -- that 's not a good 
question. 
THE WITNESS: Yeah, that's what I --
21 BY MR. DAVIS: 
,,22 
24 
25 
Q. Were you ever provided any operating 
training prior to the accident by Custom Rock Tops 
regarding the operating surface where the forklift would 
be used other than that to which you've already 
Page 11 5 
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testified? 
A. No. 
Q. Did the forklift have a seat belt at the 
time of the accident? 
A. No. 
Q. Did you personally check the condition of 
the driving surface to make sure the area where the 
forklift would operate would support the weight of the 
forklift? 
A. No. 
Q. Do you know whether anyone from Custom Ro 
Tops ever did that prior to November 29, 2006? 
A. I do not know. 
Q. Are you aware of anyone having done that? 
A. No. 
Q. Were you ever instructed that a helper mus 
not be near the load or lift mechanism while you were 
operating the forklift? 
A. No. 
Q. Was Mr. Stem, on the date and time of this 
accident, near the load or lift mechanism? 
A. He was near the load. 
Q. Were you ever instructed that you shouldn't 
jump out of the forklift when it's tipping over? 
A. No . 
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1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
A. Since 1989. 
Q. Okay. Are you still active in that 
today? 
A. Um-hmm (nodding head}. Yes, I am. 
Q. And the name of that oor covering 
business? 
A. Intermountain Interiors. 
Q. What is the location 
Interiors? 
Intermountain 
A. 4688 Chinden Boulevard. 
Q •. Is that the same address that you share 
with Custom Rock Toppers? 
A. Yes. They have got a separate ~ddress, 
but -- yes, it is, the same building. 
Q. The same building? 
A. Yes. 
Q. Are you the owner of that premises? 
A. Yes, I am. 
Q. Are you married? 
A. No, I'm not. 
Q. So you are, in the true sense of the 
word, the only owner of that particular premises? 
A. Yes, I am. 
Q. Who did you purchase that premises 
from? 
M & M COURT RSPOHTING SERVICE, INC. (208 345-8800 (fax) 
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1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
Page 12 
this marked as Exhibit No. 1 to your deposition. 
You have drawn freehand a sketch here of what you 
believe the property -- a rough outline of the 
property and the manhole and water hole covers 
that exist there. 
It looks like there's one that has a 
circle with a line drawn through and a little 
question mark there, and we have put that 
question mark there because that's an area you 
believe may contain a water valve cover, but 
you're not sure as of the date of this 
deposition. Is that fair? 
A. Yes. 
Q. And in this area that you have marked 
15 the other two water covers, is this property 
16 where those water covers sit a part of your 
1 7 property at 4688 and 4684 Chinden Boulevard? 
A. Yes, they are. 18 
19 Q. And what is this area designated for 
20 use? 
21 
22 
23 
24 
25 
question. 
Q. 
A. 
Q. 
(208) 345-9611 
MR. DAVIS: Object to the form of the 
Go ahead. 
(BY MR. CRANDALL) Go ahead. 
For unloading and loading. 
Is there parking that's available in 
M & M COURT REPORTING SERVICE, INC. (208) 345-8800 
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1 this area, too, or is it all just loading? 
2 A. There is some king right here. 
3 There was some parking but not -- there used to 
4 be a couple some lines there for parking right 
5 here at the laundromat (indicating). 
6 MR. REID: You might want to have him 
7 identify what area you're talking about because 
8 when we say, "this area," in the deposition 
9 MR. CRANDALL: Yes. True. Thank you 
10 Jim. 
ll MR. REID: I won't know what that is 
12 three months from now. 
13 Q. (BY MR. CRANDALL) Designate the area 
14 that you're indicating is the loading area you're 
15 referring to. 
16 A. Right directly behind Custom Rock Tops 
17 on the -- where the laundromat was located. 
18 Q. And does that area stretch out to the 
19 street at Fenton? 
20 
21 
A. No. 
Q. Is re a curb and some sidewalks 
22 prior to ttat? 
23 A. No, there's not. 
24 Q. Okay. 
I 2 :) 
L~-
MR. DAVIS: I don't think he answered 
(208) M COURT REPr_::TING SERvrr:s, TNC. (? :l/45-8800 '.:a:-:) 
000746 
1 
2 
3 
4 
the 
area 
Page 14 
tion. I don't think you guys are talking 
MR. REID: He's asking if t 
out to the street. 
loading 
THE WITNESS: Well, yes. I thought he 
5 was talking about the parking area. 
6 MR. DAVIS: That's what I thought he 
7 
8 
9 
was 
10 s 
11 
king about, too. 
THE WITNESS: I'm sorry. 
MR. CRANDALL: Let's go back and get 
Q. (BY MR. CRANDALL} Does loading 
12 area stretch --
Q. 
MR. REID: Just l ten to his question. 
(BY MR. CRANDALL) The loading area 
13 
14 
15 
16 
that you have indicated on your map re, does it 
st from the buildings at 4688 4684 
1 7 Ch all the way to Fenton Street? 
18 A. Yes. 
MR. DAVIS: Object to the form of 19 
20 question; it scharacterizes his testimony. He 
21 has drawn those lines to indicate that that is 
22 parking, Counsel. You were talking over each 
23 other. 
24 MR. CRANDALL: No. I just indicated 
25 from the building to the Fenton Street, whether 
(208) 345-9611 M & M COURT REPORTING SERVICE, INC. (208) 345-8800 (fax) 
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l that's the area that he designated as the l 
2 area. 
3 MR. S: Object to the form of 
4 question. I still don't think you guys are 
5 talking. 
6 
7 
8 
9 
about, was 
Q. 
A. 
10 parking spots 
WI S: You asked me a question 
parking there --
. CRANDALL) Right. 
at one time they had some 
11 Q. Right. I'm o the parking question. 
12 A. Okay. 
13 Q. I'm talking about the loading and 
1 4 unloading area. I think you indicated to me 
15 there was a ng area out in this area 
16 these manhole covers exist. Is that accurate? 
17 A. Yes, 's accurate. 
ng 
18 Q. Tell me where that loading area begins 
19 and ends. 
20 A. Well, my purposes, it comes right 
21 over here -- right about here where the Custom 
22 Rock Top building is. 
23 
24 
25 
(208) 345-9611 
Q. Would you mark that with an "X?" 
A. (Complied) . 
Q. Okay. And tell me where it ends as it 
M & M COURT REPORTING SERVICE, INC. (208) 345-8800 (fax) 
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1 extend out to Fenton Street? 
2 A. Yes, it does. 
3 Q. Now, for purposes of your diagram, are 
4 you aware of where this incident involving 
.5 
6 
7 
8 
Mr. Stem takes ce? 
A.· Yes, I am. 
Q. As to your diagram, will you write on 
the appropriate water valve cover Mr. Stem's 
9 accident took place. You can just mark it 
10 just write "Stem" on it. 
11 
12 
A. (Complied). 
Q. Okay. So is it a fair characterization 
13 of your diagram that this accident occurred on 
14 property owned by you and used by Custom Rock 
15 Toppers? 
16 A. Yes. 
17 Q. And was this property that the incident 
18 took place on a part of the loading and unloading 
19 
20 
21 
23 
24 
area signated use by Custom Rock Toppers? 
A. Yes. 
MR. DAVIS: Cbject to the form of the 
qcestion. Go ahead. 
THE WITNESS: Yes. 
Q. ( BY MR. CRJ\NDALL) Okay. Are you familiar 
with who designed and bui t t manhole covers 
08) 34':,-9E:J '. ~SM COURT REPORTING SERVICE, INC. (2 l 34~-8800 ifaxl 
000749 
I 
I 
I 
I 
·~ 
1 ~· 
I 
I 
I 
' I 
I 
I 
' I 
. 
I 
' 0 
I 
i ~\ I~- ~~-
\ : 
I 
I 
I 
I 
' I 
I 
I 
-------
000750 
EXHIBIT E 
000751 
IN 
OF 
JOHN 
vs. 
DISTRICT COURT OF THE FDURTH JUDICIAL DISTRICT 
OF IDAHO, IN AND FDR 
) 
Plaintiff, ) 
) 
) 
) 
GARDEN" CITY, IDAHO; ) case No. 
C. PROUTY, ) 
) 
D::fendants. ) 
) 
CCXJNIY OF NJA 
~~ 0 
v. 4bv ~~ 
""I~ /~ ~<.) 
~&(/ ~ 
. () 
'..(/½ 
o' 
CV-PI-08-06177 
DEI:OSITIW OF_ BOEERT E. ROHL 
OCTOBER 28, 2008 
BOISE, 
BURNHAM, HABEL '<t? -ASSOCIA'TES, INC. 
COPY 
Prepared for 
Mr. Davis 
Certified Shorthand Reporters 
Post Office Box 835 
Boise, Idaho 83701 
Reported By 
Maryann Matthews, 
CSR 
(208) 345-5700 • FAX345-6374 • 1-800-867-5701 000752 
1 
2 
3 
DEPOSIT OF ROBERT E . RUH AKEN 10-28-08 
But go ahead. 1j 
THE WITNESS: It was placed over the 
meter. I t was a lid covering the water meter. 
I• 
l 
4 BY MR . RE I D: 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
Q. Well, did somebody tell you that Garden 
City owned that lid? 
A-. 
Q. 
A. 
Q. 
It would be an assumption. 
Nobody told you that? 
No. 
Okay. Have you ever made inquiry to 
l 
determine how it is that Garden City came into ownership 1, 
~ 
of that lid? · 
A. No , sir. 
MR. DAVIS : It's by ordinance, Jim. 
MR. REID : Well, let 's go off the record. 
{Discussion held off the record.) 
MR. REID : Let 's go back on t he record. 
) 
j 
I~ 
} 
1  
_I 
,I 
18 BY MR . RE I D : 
19 
20 
21 
22 
23 
24 
25 
Q. Do you believe there's an ordinance that 
establishes Garden City's ownership of the lids over 
water meters in Garden City? 
A. 
Q. 
A. 
Q. 
Over the water system. 
Does that include the lids? 
In my assumption. 
Okay. Would I be correct, then, in 
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1 assuming that you~ agreement that Garden City owns the 
2 lids is based upon a Garden City ordinance? 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
A. 
Q. 
BY MR. REID: 
Q. 
Mr. Ruhl? 
A. 
Q. 
A. 
Q. 
That is correct. 
Okay. 
(Exhibits 4 and 5 were marked for 
identification and copies are attached 
hereto.) 
Have you seen those pictures before, 
I believe I have . 
Do those -- can you tell me what they are? 
It's of a wa ter meter lid. 
And would that be the water meter lid for 
15 the water meter located on Chinden Boulevard that's the 
16 
17 
18 
19 
20 
21 
22 
23 
24 
subject of this action? 
A. 
Q. 
I would assume so. 
And can you tell me what -- what's the 
difference between Exhibit No. 4 and Exhibit No. 5? 
A. 
Q. 
One 1 s top; one's bottom. 
Okay. And is there any way of -- that one 
could tell by looking at that lid, either the top or the 
bottom, where it was manufactured or by whom? 
A. Usually they'll have a manufacturer's name 
25 on it. 
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1 responsible for .this maintenance besides yourself? 
2 
3 
A. 
Q. 
The appointed staff. 
And today who would that be? Who would be 
4 the person in charge of maintenance today? 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
1 9 
A. 
Q. 
water -lids? 
A. 
Q. 
does? 
A. 
Q. 
A. 
Q. 
A. 
That would be me in charge of maintenance. 
Okay. But do you yourself maintain the 
No. 
Do you have somebody who works for you who 
Yes, I do. 
Who would that person be? 
It would be Don Givens, our meter reader. 
And how long has he been a meter reader? 
Three and a hal f years. 
Q. Okay. He was a meter reader in November of 
2006; is that right? 
A. 
Q. 
That is correct . 
Okay. And what would his duties have been 
20 in November of 2006 in terms of maintenance of meter 
21 lids? 
22 
23 
24 
25 
A. Of meter lids? 
Q. Right. 
A. He would be -- he's the one who reads the 
meters. He takes a loo k at the meters to see if there's 
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1 any physical damage that he can see, mark those down, 
2 put in a work order. It would be replaced. 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
Q. And he takes a look at the meter lids to 
see if there's any physical damage? 
A. 
Q. 
That's correct. 
Does his maintenance duties entail anything 
other than simply looking at the lid to see if there's 
physical damage? 
A. Does his maintenance dut i es? 
Q. Right. 
A. At times if there's a meter problem he'll 
remove the l ids , look at t he meters to see what -- any 
13 type of serv i ce - related i ssue at that particular site. 
14 
15 
1 6 
17 
Q. Okay. We're referring directly to the 
meter lids, not the water meters. 
A. 
Q. 
Okay. 
Okay? Does his maintenance duties 
encompass anything more than looking at the lid to see 
if there's physical damage to it? 
MR. DAVIS: Object to t he form. 
Go ahead. 
THE WITNESS: No. 
' 
r 
'! 
t 
1 
. 
l 
·, 
I 
,/ 
\ 
I  
j ; 
p 
,, 
1, 
i 
18 
19 
20 
21 
22 
23 
24 
BY MR. REID: I 
25 
Q. Okay. Did I misstate what you told me his 
duties were with respect to the water meter lids, 
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looking at them to see if there's physical damage? 
A. He does look at them to see if there's 
physical damage. Did I miss something here? 
Q. Well, I want to be sure I didn't. Do his 
maintenance duties entail anything else except with 
6 respect to water meter lids except looking at them to 
7 
8 
9 
10 
see if there's physical damage? 
MR. DAVIS: I object to the form again. 
Go ahead. 
THE WITNESS: That l S what he does, yes. 
11 BY MR. RE ID: 
Q. All right. And does he keep records of his 
inspections of water meter lids for physical damage? 
A. He makes inspections when he notes there 's 
a probl em . 
Q. But does he keep records of those 
inspections? 
A. Yes. He goes every month. Every time he 
reads a meter -- that's once a month -- he looks at 
these. 
Q. And if there is -- with respect to the 
' f 
I 
l 
.' 
' 
' 
I 
] 
j 
l 
l 
r 
I 
! 
l 
12 
13 
14 
15 
16 
1 7 
18 
19 
20 
21 
22 
23 
24 
25 
meter lid, if he notices damage on a meter lid, does he ' 
record that somehow? 
A. 
Q. 
Yes. He makes a ·work order. 
Makes a work order to what? Replace the 
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manufacturer of this lid is 
A. No. 
Q. -- by this -- are there manufacturers that 
have water lids that all appear very similar? 
A. Yes. 
Q. So there's not any characteristics on 
Exhibit No. 4 that would lead you to believe that it is 
manufactured by a particular manufacturer? 
A. 
Q. 
No. 
In your experience in excess of 30 years as 
ll a public waterworks [sic] person, have you ever seen a 
: 2 water meter lid with a hole in it? 
13 
14 
A. 
Q. 
Yes. 
If you know, why would someone place a hole 
15 in a water meter lid? 
s 6 A. For a touch read pad to read er 
7 that's underneath. 
8 Q. Okay. Is that something that every water 
9 meter lid needs in order to access the touch meter 
20 reader? 
21 
22 
23 
24 
25 
A. Yes. 
Q. So are all o.f the water meter lids in 
Garden City have they been drilled with a hole? 
MR. DAVIS: Object to the form only because 
of the -- it's all-encompassing of all water meter lids. 
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1 water meter lid affects its ability to bear weight, that 
2 really is kind of beyond your expertise? 
3 
4 
5 
6 
7 
8 
9 
i O 
11 
12 
A. That is correct. 
Q. Have you done a personal investigation into 
the building permit history of 4688 Chinden Boulevard 
and 4644 
A. 
Q. 
A. 
Q. 
A. 
Q. 
or excuse me -- 4684? 
Personal? 
Yes. 
I have delegated staff to do that . 
Okay. And who did you delegate that to? 
Several people. 
Okay. And did they report back to you 
13 their results? 
14 
1 5 
16 
17 
18 
19 
20 
21 
2] 
24 
25 
A. 
Q. 
Yes . 
Okay. And what do you understand as to the 
building permit history of 4684 and 4688 Chinden? 
A. 
Q. 
We have very little documentation on that. 
Okay. Do you have the original 
documentation, I believe in 1985, when Max Stith 
originally placed the water meter covers and water 
meters upon the property? 
No, I do not . A. 
Q. Have you ever seen his -- a building permit 
issued to Max Stith? 
A. No, I have not. 
Page 61 
BURNHAM HABEL & ASSOCIATES, INC. ( 2 o s ) 3 4 s -eat~ 5 8 
4 7f39bfb-9296-41 Bb-b48b-3af61 c76f98d 
··, 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
1 2 
13 
14 
15 
1 6 
17 
18 
1 9 
· 20 
21 
22 
23 
.24 
25 
DEPOSITI OF ROBERT E . RUHL KEN 10-28-08 
Q. Did you find any building permits issued to 
4684 or 4688 Chinden Boulevard? 
A. 
Q. 
Not to my recollection. 
What involvement, if any, do you have in 
your capacity as public works director for Garden City 
in the building permits process? 
A . . 
Q. 
I oversee it. 
Okay. So if somebody was wanting to change 
! 
I 
J 
' I 
,I 
I 
II 
l 
IJ 
ll 
! 
' 
'1 the structure or the use of a structure, tell me -- take " 
me through the steps they would have to do to get that 
approved by you. 
A. They'd have to submit a plan in to the 
front desk. The front desk would determine if it needs 
to go to the city engineer, what requirements they 
have. It has to go before planning and zoning 
commission depending on what what the project is. 
agencies 
It would have to be reviewed by several 
ACHD, NACFR, which is North Ada County Fire 
District [sic] and then at that time it would set in 
motion certain activities it would require depending on 
what the what the change was. 
Q. Okay . 
A. And --
Q. What are the parameters that require 
someone in Garden City to apply for a building permit? 
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1 I 'm sorry, I forgot the others right at this immediate 
2 second. 
3 
4 
5 
6 
7 
8 
9 
1 0 
11 
1 2 
13 
14 
Q. Okay. Do the variations in the lid 
primarily deal with the variations in their structural 
integrity in terms of how much weight they'll bear? 
A. I wou ld assume that. 
Q. Do you know the type of water meter lid one 
would need to use in a parking lot? 
A. Yes. We have an engineer standard for 
that . It's -- again, i t's the state engineering 
standard, and that def ines what we use. 
Q. Can you tell me the type of lid that one 
would use to cover a water meter in a parking lot? 
A. Not specifically off the top of my head, I 
15 cannot. 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Q. Do you know whether or not on Exhibit 4 if 
that is a water meter lid used -- or capable of use in a 
parking lot? 
A. 
Q. 
It wou ld appear to me that it is . 
Do you know whether or not if you change a 
parking lot by way of changing your building use from 
parking to loading area, whether one would need to apply 
for a building permit? 
A. It 's possible it atso would come under 
planning and zoning. 
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DEPOSI N OF ROBERT E . RU TAKEN 10- 28-06 
plan to modify the use of 4688 Chinden Boulevard? 
A. No , I do not. 
MR. REID : And I ob j ect t o the form and 
4 move to strike that last answer . 
5 BY MR . CRANDALL : 
6 
7 
8 
9 
10 
11 
. 12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Q. Would the lid, water meter lid depicted in 
Exhibit 4 -- would it have been appropriate to use that 
lid in an area in which Hysters in excess of 10,000 
pounds drove across them? 
MR. DAVIS : Objec t t o t h e form . 
Go ahead . 
THE WITNESS : In my professional op ini on? 
MR . CRANDALL : Yes . 
THE WITNESS : I don ' t beli eve that's a 
correc t application . 
BY MR . CRANDALL : 
Q. Assume, if you will, that sometime 
approximately in 1997 a modification was made to 4688 
Chinden Boulevard which allowed the use of a Hyster to 
travel across what once was a parking lot, and that that 
person did not apply for a building permit. 
Would there have been any other methodology 
known to you or place you on notice that they had 
changed the use of that particular portion of their 
property to allow a Hyster to be used across a parking 
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1 BY MR. CRANDALL : . 
2 
3 
Q. 
A. 
Okay. Explain that to me. 
If they have on-site properties that the y 
4 have water meter lids over their own type of items , that f 
s would be on site. 
, 
6 
7 
8 
9 
10 
11 
Q. Okay. Let's transition into being fact 
specific for this particular case. Was it Garden City's 
responsibility for the maintenance of the lid depicted 
in Exhibit No. 4? 
A. 
Q. 
I believe it is , yes. 
Okay. And I believe you indicated 
'.1 2 Mr. Givens is the meter reader for Garden City? 
13 
14 
A . 
Q. 
That is correct. 
Is he the only one or is there additional 
15 meter readers? 
1 6 
- 17 
18 
. 19 
20 
21 
22 
23 
24 
25 
A. 
Q. 
We have backups. 
Okay. And I don't know how many meters 
there are in Garden City to read, but is that typically 
a one-man job? 
A. 
Q. 
Yes, it is . 
He can go through and -- how many times a 
year does he read the meter? 
A. 
Q. 
A. 
Twelve times a year. 
So once a month? ' 
That 's correct. 
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DEPOSI ~ OF ROBERT E. RUH- 1AKEN 1 0-28-0! 
Q. When .he reads the meters, does he do any 
type of visual inspection of the lids? 
A. 
Q. 
That is correct. 
And in doing that visual inspection does he 
ever lift the lid up and look at the underside? 
A. 
Q. 
No, he does not. 
What is the protocol, if you know, in terms 
of what type of inspection is done? 
A. Takes a visua l inspection of the integrity 
of the water meter lid when he touches the pad. 
Q. 
A. 
Q. 
Looks for cracks? 
That's correct. 
So if there were cracks on this water meter 
[sic] on the underside of Exhibit 4, he would not have 
noticed those? 
A. 
Q. 
That is correct . 
Do you feel that the responsibility for 
this accident lies in having the -- an improper water 
meter lid on the water meter at 4688 Chinden Boulevard 
that was involved in this accident? 
MR. DAVIS: Object to the form. 
But go ahead. 
THE WITNESS: Can you clarify tha t question 
one more time . I 'm sorry. 
MR. CRANDALL : I'll just have he r -- read 
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A. No. 
Q. Do you receive building permits from both a 
building owner as well as a building contractor? 
A. If the building -- if the owner of the 
j 
1 
5 property delegates responsibility, permits can be pulled 11 
6 
7 
by contractors. 
Q.- Do you ever receive reports from your water 
8 meter readers about water meter covers that are in --
9 
10 
11 
12 
13 
14 
placed in inappropriate positions, and by 
"inappropriate" I mean such as the case behind Big Lots 
where there's a traffic-rated lid in an area where 
they're pulling large, heavy vehicles across? 
MR. DAVIS : Object to the form . 
But go ahead . 
1 5 THE WITNESS: Yes. 
I 
i 
-, 
' i 
' 
11 
l 6 BY MR. CRANDALL: I! 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Q. If you receive a report such as that, tell 
me what you do and what Garden City does in follow-up to 
that report. 
A. I send staff out to observe what the 
application is , determine what the need is ; and if I 
need to take remedial action, I'll do that. 
Q. In this particular case had someone brought 
to your attention that this was an improper water lid on 
this particular water meter, would you have rectified 
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the situation? 
MR . DAVIS : Object to the fo r m. 
Go a hea d. 
THE WITNESS : In this application p r obabl y 
wo u l d have talked to the owner of the prop e r t y, require 
him that they need to ftange whatever 
BY MR . CRANDALL: 
Q. Okay . Why would it differ between --
! 
what's the distinguishing feature between you taking the , 
remedial action versus requiring the land owner to take 
the remedial action? 
A. The app lication - - or excus e me -- the 
situa t i o n. You ' re trying to compare this t o the Big 
Lo ts si t ua t ion? 
Q. No, just in general, if you know. If you 
have a situation where you see a water lid that needs 
remedial action, how do you decipher whether or not 
you're going to require the land owner to do that work 
or whether you as an entity, Garden City, will come in 
and do that work? 
A. If it ' s in the public right-o f- way . 
Q. In this particular case was Garden City 
involved in remedial measures on the water meter 
involved in -- covered up by Exhibit No. 4? 
A . No . 
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DEPO I ON OF JOHN STEM T N 5-12-09 
MR. REID: We're clear. I j ust wanted to 
make sure we had a good, clean record on that point. 
MR. SHEEHAN: Sure. 
4 BY MR. REID: 
5 
6 
7 
8 
9 
Q. As a result of this accident, it is my 
understanding that you made a workmen's compensation 
claim; is that right? 
A. 
Q. 
Yes. 
And I think you hired a lawyer, did you 
1 0 not? 
11 
12 
1 3 
14 
15 
1 6 
17 
18 
A. 
Q. 
Yes. 
What's his name, the lawyer -- your 
workmen's compensation lawyer? 
A. Oh, I don't have a workmen's compensation 
lawyer, I don't think. 
THE WITNESS: Do I? I don't -- Jeff? 
MR. SHEEHAN: No, I don't be l ieve you do. 
THE WITNESS: I don't think I do. 
1 9 BY MR . RE I D : 
20 
21 
22 
23 
24 
25 
Q. 
lawyer to 
A. 
Q. 
Oh. You didn't engage the services of a 
(Witness shakes head.) 
Okay. You made a claim for workmen's 
compensation benefits? 
A. I think so. Because of the -- we l l, the 
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DEP TION OF JOHN STEM EN 5-12 - 09 
workman - - what I understand of that is with my l e g . 
That ' s --
Q. Yeah. 
A . Yeah . 
Q. You made 
A . 
Q. 
Yeah . 
Did anybody hel p you make that claim or 
did you do it yourself? 
A. I think we mostly - - don ' t quote me on it , 
but I think we mostly did it on ou r own ; but we had 
Doug help us out a little bit . 
Q. When you -say "Doug," you mean 
Mr. Crandall ? 
A. Yes, sir . Gave me some guidance. 
Q. All right. Who do you recall dealing with 
I 
I 
' 
f 
I 
l 
: 
with respect to your workmen's compensati on claim? Do i 
you remember the name of the person that you made the 
claim with? 
A . No. 
Q. Are you currently receiving any workmen's 
compensati on benefits? 
A. 
Q. 
Other than my medica l, no . 
Okay. You're not bei ng paid any 
disability benefits? 
A . Nope . Got denied of [sic] that. 
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DEPOS I ON OF JOHN STEM T N 5-12-09 
1 got my - - oh, what. is that - - i mpa irment rating. 
2 Q. Okay. 
3 A. That's the only thing I 'm getting paid off 
4 of right now. 
5 
6 
7 
8 
9 
1 0 
11 
12 
13 
1 4 
Q. What are_ you getting paid for your 
impairment rating? 
A. · 
Q. 
A. 
Q. 
$1,350 a mont h. 
And do you know how long that --
No, I don't. 
-- goes for? 
Did somebody assist you in I mean how 
did you -- str1ke the question. That's a bad 
question. 
MR. SHEEHAN: Let 's go off the record for 
1s one second. 
16 ( Discussion· held off the re co r d.) 
1 7 MR. REID: We can go back on the record. 
1 8 BY MR. REID: 
19 
20 
21 
22 
23 
24 
25 
Q. Now, as I understand it, you're receiving 
monthly benefits based on your impairment rating; is 
that right? 
A. Yes. 
Q. And workmen's compensation is also paying 
for your medical costs? 
A. Ye s. 
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Q. You have not -- or have you? Have you, to 
your knowledge, entered into any kind of a settlement 
agreement for your workmen's compensation benefits? 
A. No . 
Q. Okay. Are there any medical charges right , ~ 
now that someone is asking you to pay that have not 
been paid by workmen's compensation? 
t 
i 
I 
A. There was , b u t they too k ca r e o f it. 
~ 
Ki nd , 
o f pu t a d ing on my credit , but they too k c a re of it . 
Q. Did they? As we sit here today, would it 
be fair to say that the workmen's compensation people 
have paid alr of your medicals to date? 
A. 
Q. 
Yes . 
And is it your understanding that they 
will continue to pay your medical expenses in the 
future? 
A. It ' s getti ng a little bit harde r , but it 's ; 
i 
my understand i ng , yes . f 
Q. Have they said -- that is, the workmen's 
compensation people said something to you that 
indicates they're not going to pay your medical 
expenses in the future? 
A. No. They ' re just getting a litt le bit 
di ff i c ult to dea l with 
Q. How --
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A. -- because it's -- they're just getting a 
litt l e bit diff i cult to deal with. 
Q. In what respect, through your eyes at 
least, are they being difficult? 
A. Can we go off the record about that? 
MR. SHEEHAN: No. Go ahead. You've got 
to answer his question if you 
THE WITN ESS: Oh, okay. 
MR. SHEEHAN: -- if you can. 
THE WI TNESS: Can you ask it again. 
Sorry. 
BY MR. REID: 
Q. In what respect, at least through your 
eyes, are the workmen's compensation people being 
difficult? 
A. You know, just little stuff l i ke a cane. 
My - - my physician, Dr. Michael McMartin, wants me to 
walk with a cane through three-quarters of my day, 
and so I can get my tolerance up and my balance; 
and it took them a l ong time to okay the cane. 
And I didn't -- it's like a $30 cane, 
so - - but that's -- you know, that's one of t he 
things. And my wheelchair, when it got bent 
(indicating), i t was really hard to deal wi th them 
because t hey didn't want to help me out with anything, 
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DEPO I ON OF JOHN STEM T N 5-12-09 
and - - just stuff . like that. 
Q. Is that --
A. But other than that, they 've been g ood . 
Q. Okay. Is that your understanding, that 
you need to have a medical benefit paid, you have to 
cle.ar that through the workmen's compensation people 
first? · 
A. 
Q. 
A. 
Q. 
Yeah. 
Okay. 
They have to okay it. 
Okay. Now, you mentioned two or three 
if 
times here this morning -- let's just kind of get into 
it a little bit -- Dr. McMartin. 
A. 
Q. 
Are you currently seeing Dr. McMartin? 
Yes, sir. 
And what are you seeing him for? 
A. He is basically my -- my physician that --
he prescribes all my medication and just che cks up on 
me , sees how I ' m doing. 
And I 've been working with him since my 
accident, and - - he's a really good guy, and he does 
his job well. 
Is he a pain doctor? Q. 
A. I don't think he'·s a pain doctor. He's 
just a regular -- like a -- a physic i an. I don't even 
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Q. Is that a business your father started? 
A. Yes, it lS. 
Q. How long s Tri State Electric been in 
business? 
A. Since 1964; 45 years. 
Q. What are your responsibilities at Tri State 
Electric? 
A. I would say everything. 
Q. Okay. Can you --
A. Take out the trash, and sales. 
Q. Okay. I'm assuming then you don't do the 
actual electrical hands-on work? 
A. No, I do not. 
Q. Okay. What is your current title Tri Sta 
Electric? 
A. President. 
Q. Okay. Does Tri State Electric have an 
additional name that it goes by? 
A. No, it does not. 
Q. What is WM3? 
A. WMJ was a partnership. 
Q. Okay. Explain that to me, if you would, 
please. 
8 
A. WM3 was a partnership of a piece of real estate 
that we purchased in rden City. 
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1 Q. Okay. 
2 A. Actually, acquired Garden City from Dewey 
3 Bills as part of a debt. And WM3 was my father William, 
4 and three other partners were Mark McKibben, Mike Peck, 
5 and Max Stith. 
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Q. I see. 
And was the sole purpose that partnership to 
own and manage that particular piece of real estate? 
A. Yes, it was. 
Q. Okay. When was that partnership established, 
if you know? 
A. I don't know. 
Q. Okay. The focus of this lawsuit is upon some 
property in Garden City, 4688 and 4684 Chinden Boulevard. 
Are you familiar with that property? 
A. I don't know the addresses. 
Q. Okay. 
A. You say Garden City. There's only one piece of 
property we're involved in. 
Q. Okay. And are you aware -- what was the 
address that you remember, if you do, as it pertained to 
that address? 
A. I do not. 
Q. Okay. If I represented that it is now 
currently 4688 and 4684 Chinden Boulevard, would you 
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10 
dispute that? 
A. I can't dispute it. 
Q. When I refer to that address, I'm referring to 
the -- are we in agreement that we're referring to the 
same building that you previously owned as part of WM3 
partnerships so the record will be clear? 
A. Okay. Yes. 
Q. Okay. At the time of the original purchase of 
that property, was there a building affixed to that 
property, or was it vacant? 
A. There was the 4688, and the 46 whatever else 
you said. 
Q. 4684, I believe. 
A. No, there was not. 
Q. And so it was just vacant land when you first 
purchased it? 
A. Yes. 
Q. Okay. Subsequent to the purchase then, did you 
put a building on them? 
A. Yes, we did. 
Q. And whom, if anyone, did you hire to construct 
that building? 
A. Wright Brothers Construction. 
Q. Okay. And were you involved in the planning 
phase of the construction of that particular building? 
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A. Yes. 
Q. Okay. After the building was constructed, did 
you yourself occupy the building as part of Tri State 
Electric? 
A. No, we did not. 
Q. Okay. Did you have any businesses that ever 
operated out of that particular location? 
A. Yes, we did. 
Q. What business was that? 
A. M & M Rentals. 
Q. Okay. 
MR. REID: I'm sorry, I didn't --
THE WITNESS: M & M. Here·we go again, Max and 
Mike. 
MR. CRANDALL: Rentals. 
THE WITNESS: M & M. 
Q. (BY MR. CRANDALL) Okay. And when did you 
operate M & M Rentals? 
A. Date-wise, I still -- I can't refer to the 
dates, but it was the laundromat. 
Q. Okay. When you first constructed that 
particular building, did it exist as one single building, 
or was it broken up into separate rentals inside the 
building? 
A. It was constructed as one separate building 
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1 · with three spaces. 
2 Q. Okay. Were each of these spaces rented out as 
3 
4 
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separate businesses? 
A. Yes. 
Q. What were the three spaces originally rented 
out? 
A. Pro Am Sports, M & M Rentals, which would have 
been the laundry -- Maytag Laundromat, then the center 
space was never rented. 
Q. Okay. And when you originally purchased the 
property, Mr. Prouty was part of the partnership? 
A. No, he was not. 
Q. Okay. At some point, do you rent out that 
particular location, or at least part of it, to Mr. Wes 
Prouty? 
A. Yes. 
Q. Do you remember approximately when you did 
18 that? 
19 A. No, I do not. 
20 Q. Okay. When you originally built that building, 
21 were you involved at all in the building permit process? 
22 A. No, I was not. 
23 Q. If I represent to you that there was a building 
24 permit on file with WM3 Properties, contractor Wright 
25 Brothers in September of 1985, would that sound about 
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right? 
MR. COPPLE: Let me see that. See if you 
recognize that, Max. 
13 
THE WITNESS: I signed it. I better have, huh? 
Okay. 
Q. (BY MR. CRANDALL) Is that your signature at 
the bottom of that? 
A. Yes, it is. 
MR. CRANDALL: Okay. I'm going to have 
marked as Exhibit 1 the deposition. 
(Deposition Exhibit No. 1 was 
marked identification.) 
Q. (BY MR. CRANDALL) So am I correct in 
understanding that in September of 1985, you applied and 
were granted a building permit to build the building 
located at 4688 and 4684 Chinden Boulevard? 
A. Yes. 
Q. And you did that through Wright Brothers 
Construction? 
A. That's correct. 
Q. At the time of the construction of the 
building, did you -- or were you involved at all in the 
planning process concerning the parking spaces? 
A. No, I was not. 
Q. Are you familiar with how the parking spaces 
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Q. And you, as you sit here today, would not be 
able to identify the location of those water valve covers 
behind 4684 and 4688 Chinden Boulevard? 
A. That's correct. 
Q. Okay. While you owned, or was in partnership 
with the ownership of 4684 and 4688 Chinden Boulevard, did 
you do any subsequent modifications to that property after 
the construction was completed by Wright Brothers 
Construction? 
A. No. 
Q. Do you have any idea who placed water valve 
covers on the water valves behind 4684 and 4688 Chinden 
Boulevard? 
A. No, I don't. 
Q. Do you have any independent or any knowledge 
as you sit here today as to the makeup of the parking 
spaces behind 4684 and 4688 Chinden Boulevard? 
A. No, I don't. 
Q. Do you know whether -- do you remember whether 
or not there were parking spaces behind 4684 and 
4688 Chinden Boulevard? 
A. No, I don't. 
Q. Did you ever use a forklift at 4688 or 
4684 Chinden Boulevard? 
A. No, I did not. 
000783 
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THE WITNESS: Okay. 1 
2 Q. (BY MR. CRANDALL) Is there any questions that 
3 you want to revisit and modi 
4 A. No, thank you. 
5 Q. Okay. Did you ever have any troubles with the 
6 water valve covers .4684 and 4688 Chinden Boulevard? 
7 MR. ID: Obj to the question because it's 
8 vague and ambiguous, but go ahead. 
9 THE WITNESS: Not that I know of. 
10 Q. (BY MR. CRANDALL) And when I ask that 
11 question, I'm rring to the nine-year period of time in 
12 which you were rships and owned that property? 
13 MR. DAVIS: Same objection. Go ahead. 
14 THE WITNESS: Not that I know of. 
15 Q. MR. CRANDALL) Is it your understanding 
16 that the water covers were put in there by Wright 
17 Brothers Construction when they built the building? 
18 A. I have no knowl of that. 
19 Q. Okay. Was anyone other than Wright 
20 Brothers that you remember involved in either the 
21 construction of the building, or the landscaping, or the 
22 installation of the parking in that location? 
23 A. No, I don't. 
24 Q. At the time that Mr. Prouty purchased the 
25 property approximately '94, did M & M Rentals then after 
24 
1 that, you know, there hasn't been any modifications to the 
2 building that you recognize from that photograph? 
3 A. Well, that's I can't tell whether 
4 MR. COPPLE: It looks like an L. 
5 THE WITNESS: -- the locations yeah, it 
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looks like an L. That's about it. 
Q. (BY MR. CRANDALL) All right. Okay. Drawing 
building. With your attention to the Fenton side 
me there? 
A. 
Q. 
Yeah. 
Okay. There are what rs to be -- there's 
some -- a little cross right there that is marked on that 
diagram. 
A. There's two crosses. 
Q. Yeah. The first one 
of the building. 
A. Okay. 
is on the south side 
Q. I'll represent to you that's the location of 
the water valve cover that fractured. 
Okay. A. 
Q. 
A. 
Q. 
Are you familiar with that water valve cover? 
No, I'm not. 
Does that photograph bring back any refreshment 
of your memory? 
A. No. 
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Q. Okay. Do you remember the configuration of the 
parking at that location where that first cross is at? 
No, I don't. A. 
Q. Okay. Do you remember whether or not there 
were marked parking stalls at that location? 
A. No, there was not. I do remember that. 
Q. It appears to me from that photograph that 
there is a car parked there. Do you ever remember cars 
parking in that location? 
A. Yes. 
Q. Okay. 
A. 
Q. 
That was the entry into the laundromat. 
Okay. Was that the front entry to the 
laundromat, or the back entry? 
A. That was the back entry. 
Q. Okay. And while you operated the laundromat 
there, did your employees or customers use those 
parking -- that parking area to park their vehicles when 
frequenting the laundromat? 
A. Yes. 
Q. During the ownership of your -- well, 
partnership and ownership with WM3 Properties, do you ever 
remember anyone operating a forklift in the area where 
that Xis located on the south portion of the building? 
A. No, I don't. 
000786 
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north bay section, or whatever you want to call it over 
there. 
Q. And the area that is titled Custom Rock 
Toppers, what existed at that location? 
A. Half of that was the south. Half would have 
6 been the laundromat. 
7 Q. · Okay. At that time was just a laundromat 
8 and 
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A. 
Q. 
Empty space. 
-- empty space on that section of the building? 
A. (Nonverbal response.) 
Q. And when you sold the property to Mr. Prouty, 
was that the configuration of the building at that time, 
that being, Mr. Prouty's carpet bus 
the laundromat? 
ss, empty space, and 
A. Yes, it was. 
Q. Do you know whether or not the area with the X 
on that I've indicated where this accident occurred, do 
you know whether that area had ever been engineered for 
the use of a forklift? 
A. No, I do not. 
Q. Do you know whether or not any area associated 
with that property, 4688 and 4684, was ever engineered for 
use of a forklift? 
A. No, I do not. 
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MR. CRANDALL: Okay. I don't have any other 
questions. 
MR. REID: Do you want me to go next? 
MR. DAVIS: Please; 
EXAMINATION 
BY MR. REID: 
Q. Mr. Stith, my name is Jim Reid, and I represent 
Wes Prouty. As I understand it, prior to Mr. Prouty 
purchasing the building on Chinden Boulevard that we've 
been talking about here today, he actually rented some 
space from you for a while; is that right? 
A. Yes, he did. 
Q. Mr. Prouty says that I think he started renting 
in 1992 and then bought the building in 1994. Does that 
sound about right to you? 
A. Okay. Yes. 
Q. What I'd like to do -- and I got to admit, I'm 
a little confused as to exactly who was where when. So 
what I'd like if -- and we can use Exhibit No. 3, if we 
want. But when you rst constructed this building --
which I assume is 1985, is that okay? 
A. Okay. Yes. 
I'm only saying t --
A. Yes, that's exactly --
uuu,~~ 
40 
1 difference in the makeup of the material on the Fenton 
2 side of the building, between the building and Fenton 
3 Street? 
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No, there was not. 
Whatever it was, was all --
All the same. 
-- the same? 
Correct. 
A. 
Q. 
A. 
Q. 
A. 
Q. If I understood your testimony correct, you had 
no involvement with the placement of the water valve 
covers on the building 
A. That's cor 
Q. -- in re ion to the building? 
Did you pay someone else to construct those 
water valve covers and p 
A. I don't know. 
them? 
Q. Okay. Do you have any records in your 
possession that would he that would assist you in 
trying to figure out if you did? 
A. No, and I've looked everywhere. That's why I 
think both have requested any information that we had. I 
found the deed. That was it. 
Q. Okay. 
Now I know why I can't find the plans. A. 
Q. During the time that the building was occupied 
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Q. 
A. 
Q. 
A. 
Okay. Would it have been WM3's? 
No. 
Whose would it? 
I would think it'd be Jerrie's. 
Q. So you would think Jerrie would have --
A. Hired the engineer. 
Q. -- hired the engineer? 
Okay. Do you know whether there was any 
enginee ng on this project? 
A. Electrical. Mechanical. 
Q. How about water utility? 
A. I'm not -- no, I don't -- I don't know. 
52 
Q. Did Tri State in the 1985 time frame use any 
particular engineer for its projects? 
A. Yes, we did. 
Q. And who was that? 
A. Engineering Consultants, Incorporated. 
MR. REID: Can you repeat that, please? 
THE WITNESS: Engineering Consultants 
Engineering Consultants, Incorporated. 
ECI. 
Q. 
A. 
Q. 
A. 
Q. 
(BY MR. DAVIS) Are they still in existence? 
Yes, they are. 
Who are the principals? 
Les Stith. 
Do you know whether Les Stith did any 
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64 
spaces, but it was right across the front of what was to 
be Pro Am Sports. 
Q. Pro Am Sports. 
And you don't know how many spaces there were? 
A. I do not. 
Q. Other than those spaces, were there any other 
additional parking that you remember for that building? 
A. I guess you could have parked on this side of 
the divider, 'cause this was asphalt right here. 
Q. Okay. 
A. So there were spaces in here. 
Q. Were they painted? 
A. No, they were not. 
Q. So it was just a you're just talking about 
areas that a car could park 
A. Could park. 
Q. -- undesignated? 
A. That's correct. There was -- I don't think 
there was ever any painted spaces in the lot that I can 
recall. 
Q. Okay. Were these spaces painted? 
A. I don't think -- I don't believe so. 
Q. Okay. Let me rephrase the question. As per 
painted spaces, does this drawing accurately reflect what 
you remember the parking to be at 4688 and 4684 as it 
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pertains to painted parking spaces? 
A. No. 
Q. Okay. Where were the addi onal painted ones? 
A. There was no painted spaces. 
Q. Nowhere? 
A. Nowhere. 
Q. So the lines that are reflected in here never 
existed as you remember that? 
A. Correct. 
Q. And lines, I mean, the parking space l s? 
A. Correct. 
Q. So it's all just open asphalt? 
Yes, it was. 
MR. CRANDALL: Okay. No rther questions. 
(The deposition was concluded at 2:44 p.m.) 
(Signature requested.) 
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D ITION OF JERRY WO TAKEN 4-3-09 
J_ with you? 
2 A. I have another letter to the same client on 
3 another project, and I have the letter from Kendrall 
4 [sic] Law Office telling me that I got to be here or I'm 
5 going to get a spanking. 
6 
7 
Q. 
A. 
All right. 
And I have a copy of a floor plan that Jim 
8 Davis faxed me or brought to me, one or the other. 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
Q. 
A. 
Okay. 
Faxed me, I think. 
MR. CRANDALL: Let's get this document 
marked as Exhibit 3, please. 
(Exhibit 3 was marked for identification 
and a copy is attached hereto.) 
THE WITNESS: Then I have a note from Jim 
Davis referring to the plan. 
Exhibit 4. 
MR. CRANDALL: Let's get this marked as 
(Exhibit 4 was marked for identification 
and a copy is attached hereto.) 
( Recess taken. ) 
MR. CRANDALL: Back on the record. 
23 BY MR. CRANDALL: 
24 
25 
Q. Jerrie, were you hired at some point to 
perform architectural services on an office warehouse at 
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ITION OF JERRY WOL 4-3-09 
1 14th and Chinden? 
2 
3 
MR. DAVIS: What address? 
MR. CRANDALL: Well, I've got a -- his 
4 letter refers to it as 14th and Chinden, and my 
5 
6 
7 
8 
9 
10 
11 
12 
follow-up question would be whether knows the exact 
ss or not. 
THE WITNESS: 47th and inden. 
MR. CRANDALL: Is that what I said? 
MR. DAVIS: No. You said 14th. 
THE WITNESS: You said 14 
MR. DAVIS: Twice. 
'MR. CRANDALL: Oh, I'm sorry. 47th and 
13 Chinden. I must be a little dyslexic this morning. 
14 47th and Chinden. I'm sorry. 
15 THE WITNESS: Okay. s, I was hired for 
16 that. 
17 BY MR. CRANDALL: 
18 
19 
20 
21 
22 
23 
24 
25 
Q. Okay. Do you know the address of that 
building at 47th and Chinden? 
A. I do not. 
Q. If I represented to you that it was 4688 
and 4684 Chinden Boulevard today, would you have any 
reason to dispute that? 
A. No. 
Q. Okay. And who hired you to perform 
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D ITION OF JERRY WO TAKEN 4-3-09 
l architectural services on that building? 
2 
3 
4 
A. It was either Max Stith or Bill Stith. It 
was the Stiths hired me. 
Q. Okay. And was that in their capacity as 
5 officers with Tri-State Electric? 
6 
7 
8 
9 
A. 
. Q. 
Corre 
Okay. What was the scope of your 
responsibilities on that particular project? 
A. As I recall, they wanted us to develop a 
lo floor plan, plot plan, elevations, et cetera, to obtain 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
a building permit so they could develop property. 
Q. Were you, as part of those 
responsibilities, also required to do a site plan? 
A. 
Q. 
were you 
We - correct. 
Okay. And as part of doing that site plan 
did your responsibilities include 
engineering the external water sources to that building? 
A. No. 
Q. Okay. Do you know who would have had that 
responsibility on that job? 
A. I can y guess that the devel r would 
22 do that. 
23 
24 
25 
Q. Okay. So were your responsibilities 
restricted to the construction of the building in and of 
itself? 
Page 14 
BURNHAM HABEL & ASSOCIATES, INC. (208) 340007~~ 
00c7d bd5-6a83-4e54-abbb-7d9fc01 c465f 
f .,. 
DE TION OF JERRY WO TAKEN 4-3-09 
1 actually constructed at this location or not 
2 constructed? 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
1 6 
17 
A. 
Q. 
I have no idea. 
Do you know whether or not the client 
intended to use forklifts at this location? 
A. 
·Q. 
I have no idea. 
Were you ever asked to engineer any of the 
building to withstand the use of forklifts? 
A. 
Q. 
Not that I recall. 
If you were asked to construct a building 
. 
i 
, 
' 
I 
involving the use of forklifts, would that require some ! 
additional engineering? 
MR. REID: Object to the form of the 
question. 
THE WITNESS: That wouldn't be our 
capacity --
MR. CRANDALL: Okay. 
l 
i 
l 
I 
i 
i 
18 THE WITNESS: -- to --
19 BY MR. CRANDALL: ; 
2 0 
21 
2 2 
23 
24 
2 5 
Q. 
A. 
Q. 
Whose capacity would that be? 
That would be a civ i l engineer. 
Do you know if a civil engineer was 
involved in this project? 
A. I can only specu l ate that -- that there 
I 
I 
probably wasn't. But I'm -- tha t 's just pure guess just '. 
l 
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1 by -- from knowing the client . 
2 
3 
4 
5 
Q. 
A. 
Q. 
A. 
From knowing the client? 
(Witness nods h ead . ) 
Why do you say ·that? 
In those days in Garden Ci t y , peop l e d idn 't : 
l 
6 do any more than they ab s olute l y h a d to a s far as 
7 
8 
9 
10 
.. 11 
12 
spending money on architects and enginee rs . 
Q. Do you know if in 1985 this project as 
depicted in your drawings would have required an 
engineering - - an engineer to have signed off on the 
project? 
A . ·. I cou ld only guess that there was no l 
13 eng ineer required . 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Q. 
A. 
Okay. Have things changed since then? 
It h as to be done by everybod y t hat you c an 
ima g i n e : Landscape architects 
Q. Okay. Do you know in 1996 whether or not 
r 
I 
.; 
l 
l plans in Garden City had to be certified and signed off , 
on by an engineer? 
MR. DAVIS : Ob ject to the f o rm . 
But go ahead . 
MR . REI D: I join in the objection . 
THE WITNESS: ' 96? 
BY MR . CRANDALL : 
Q. Yes, 1996. 
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Q. Have you ever been on a project where the 
architect hired the engineer? 
A. I'm doing some now that we're doing it that 1, 
way. 
Q. Okay. And what time frame is now? 
MR·. REID: Yesterday. 
THE WITNESS: Yeah. 
BY MR. DAVIS : 
Q. Within the last five years? 
A. In the last couple of years I -- I 
sometimes bid a job with the eng ineering on it, but in 
'; 
' \ 
; 
) 
the '80's the developer h ired their eng i neers or · 
architects or whoever they had to to get the project 
through the building department. 
Q. Okay. So the standard in the industry in 
1985 would have been that the owner or developer woulc 
hire the engineer directly? 
A. As far as my office is concerned. Other 
offices, t he big boys downtown here, they probably did 
it different. I -- yea h . 
Q. Okay. Do you remember Les Stith? 
A. I know Les . 
Q. You know Les? 
A. (Witness nods head.) 
Q. He's related to Max and Bill? 
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the record is clear. 
At any time during the scope of your 
responsibilities as an architect in the design of 4688 
Chinden Boulevard were you asked to accommodate in that 
planning any intended use of forklifts on that property? 
A. 
·Q. 
No . 
In your scope as an architect on 4688 
Chinden Boulevard, did anyone indicate to you that 
forklifts would be used on that property? 
A. 
Q. 
No . 
Did you have any involvement in the 
placement of water valve covers anywhere on the property 
at 4688 Chinden Boulevard? 
A. 
Q. 
No . 
Do you know who would have been assigned 
that responsibility? 
A. I can only guess that it was the develope r 
18 that took care of t ha t. 
19 Q. And we've indicated that you don't remember 
20 who that was. Is that accurate? 
21 
22 
23 
24 
25 
A. The deve lope r would be t he Stiths . 
Q. Okay. 
A. Th e own e r , t h e c lient. 
Q. There's several Stiths involved in this 
project. I understand there were two brothers and a 
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